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IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH
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RULING ON DEFENDANT'S
MOTION TO DISMISS
CASE NO. 001404536

vs.
JAMES MOONEY,
LINDA MOONEY,
OKLEVUEHA EARTHWALKS NATIVE
AMERICAN CHURCH OF UTAH, INC.
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Defendants.

1.

On May 16, 2001, Defendant filed a Motion to Dismiss and Memorandum in

Support of Motion to Dismiss.
2.

On May 17,2001 a Preliminary Hearing was conducted in this matter.

3.

On June 4,2001, Defendant filed a Supplemental Memorandum in Support of

Defendant's Motion to Dismiss Information.
4.

On June 8, 2001, Defendant filed an Affidavit in Support of Supplemental

Memorandum in Support of Defendant's Motion to Dismiss Information.
5.

On June 25, 2001, the State filed their Opposition to Defendant's Motion to

Dismiss.
6.

On July 11, 2001, Defendant filed a Reply Memorandum in Support of

Defendant's Motion to Dismiss.
7.

On August 1, 2001, Oral Arguments were heard before this Court.
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The Court, having carefully reviewed the memoranda of the parties, now enters the
following findings and ruling:
I
STATEMENT OF MATERIAL FACTS
Defendants, in their Memorandum in Support of a Motion to Dismiss, recites no facts.
The State of Utah, in its Opposition to Defendant's Motion to Dismiss, sets forth facts which
have not been disputed by Defendants. Accordingly, the Court adopts the following facts:
1.

On May 17, 2001, this Court conducted a preliminary hearing for James and

Linda Mooney and the Oklevueha Earthwalks Native American Church (OENAC), for
multiple charges of engaging in a continuing criminal enterprise to distribute drugs, in
violation of U.C.A. § 58-37-8(l)(iv), as well as engaging in a pattern of unlawful activity.
2.

At the preliminary hearing, it was established (at least to a standard of probable

cause) that James and Linda Mooney, acting in their capacity as principals in OENAC,
repeatedly met with groups averaging about 10-15 people and distributed peyote, a Schedule
One controlled substance, to those groups of people.
3.

It is undisputed that these meetings took place in Utah County on or about the

dates indicated in the Information.

n
LEGAL ANALYSIS
Defendants argue mat both James and Linda Mooney are members and spiritual
leaders of the Okelvueha Earthwalks Native American Church of Utah, Inc., and have been
since the creation of the Church in April 1997. Furthermore, that Defendant Okelvueha
Earthwalks Native American Church of Utah, Inc., is a domestic, non-profit corporation in
good standing and is authorized by the Utah Department of Commerce since April 1997 to
conduct business in the State of Utah. As members of a Native American Church,
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Defendants argue that they are exempt from criminal prosecution for their possession, use or
distribution of peyote medicine for bonafide religious purposes and ceremonies under federal
and state constitution and laws.
Defendants assert that Utah law incorporates the specific exception in the Federal
Controlled Substance Act for the use of peyote for religious purposes by members of the
Native American Church (NAC). Defendants further argue that any interpretation of the laws
restricting the rights of Native American Indians who are not members of a federally
recognized tribe, or restricting the right of members of the NAC who are not members of a
federally recognized tribe, to use peyote for religious purposes, violates the Equal Protection
Clause of the Fourteenth Amendment to the Constitution of the United States.
Defendants also contend that their possession and use of peyote in conjunction with
bona fide religious ceremonies of the NAC is an activity protected under the free exercise
clause of the First Amendment and that the State must justify an encroachment on such
religious liberty by showing it is the least restrictive means of achieving some compelling state
interest.

A. Incorporation of Utah iaw as to the Specific Exceptionfathe Federal Controlled
Substance Act.
Defendants cite the language of § 58-37-4(2)(a)(iii) in support of their proposition
that the federal exception, listed in 21 C.F.R. § 1307.31 is applicable to the State. However,
Utah law forbids the possession of controlled substances, which are any substance listed in
U.C.A. §58-37-4 or in the Federal Controlled Substance Act listed in U.C.A. § 58-37-3.
Peyote is specifically listed as a controlled substance under U.C.A. § 58-37-4(2)(a)(iii)(V).
This section of me code provides that peyote is considered controlled unless 'specifically
excepted or unless listed on another schedule." U.C.A. § 58-37-4(2)(iii) (2000 Supp.). This
Court agrees with the State that the extension of protection listed in 21 C.F.R. § 1307.31 from
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prosecution does not apply to non-Indian members of the NAC. It is clear to this court that
the protection from prosecution of non-Indians, regardless of whether they are members of the
NAC, is not a "specific exception* within the meaning of § 58-37-4.
B. free Exercise Claim and the First Amendment
Defendants cite that their possession, use and distribution of peyote in conjunction
with bona fide religious ceremonies of the NAC is an activity protected under the free exercise
clause of the First Amendment. The State must justify an inroad on religious liberty by
showing it is the least restrictive means of achieving some compelling state interest. Thomas
v. Review Board of the Indiana Employment Security Division, 450 U.S. 707, 718,101 S. Ct.
1425,1432, 67 L. Ed. 2d 624 (1980). This Court must first determine whether the State's
action does in fact create a burden on the Defendants' religion and if so, is there a compelling
reason for the government's action in this case.
Li considering the first step of the analysis, from the limited information provided to
date it appears to this Court that the NAC is an established religion with a significant history
of sacramental peyote use. In addition, this Court also concedes that the use of peyote as a
sacramental ritual is a significant process in the religious practices of the NAC. Consequendy,
the State's prosecution of Defendants for their use and possession of distribution of peyote may
create an imposition or burden on the Defendants as members of the NAC. However, the
main issue of fact in this case is whether Defendants distributed peyote to individuals who
were non-Indian members of Oklevueha EarthwalJcs Native American Church.
The burden, if any, on the Defendants must be balanced by showing that the State
has used the least restrictive means of achieving some compelling interest. 450 U.S. at 718.
The conduct or actions in accord with religious convictions mat have been regulated have
invariably posed some substantial threat to public safety, peace, or order. Sherbert v. Verner,
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374 U.S. at 402-03, 83 S. Q. at 1792-93. Subsequently, the State's interests in prosecuting
the Defendants must be examined.
The State has a legitimate interest in protecting society from illegal drug use. They
also nave an interest in preventing abuse of peyote by non-exempted individuals. When
examining the promulgation of 21 C.F.R. § 1307.31, the legislative history clearly does not
support a finding that Congress was interested in a broad exemption for religious use of peyote
by non-NAC members or non-Indians. Upon examination of the Hearings before the
Subcommittee on Interstate and Foreign Commerce, it is clear that officials of the Bureau of
Narcotics and Dangerous Drugs (BNDD) informed Congress of the fact mat the administrative
exemption in effect at the time the Controlled Substances Act was passed applied only to the
NAC and that they were about to deny an exemption to a non-Indian church. The BNDD
distinguished the non-Indian church from the NAC because of the unique history and tradition
of the NAC was such that there was no question that the NAC regarded peyote as a deity.
Hearings on H.R. 11701 and H.R. 13743 before the Subcomm. on Interstate and Foreign
Commerce 117-18 (1970), citing United States v. Warner, 595 F. Supp. 595,598-99 (D.N.D.
1984).
Furthermore, the legislative history of the Controlled Substance Act of 1970 asserts
that the main objective is to deal in a comprehensive manner with the growing menace of drug
abuse in the United States. See H.R. Rep. No. 91-1444,91* Cong., 2d Sess., reprinted in
1970 U.S. Code Cong. & Admin. News 4566, 4567. See also Warner, 595 F. Supp. 598-99.
It is clear that Congress has firmly expressed its intent to protect the American public
from the obvious dangers of drugs. See 21 U.S.C. § 801(2). Congress has determined that
the illegal distribution, possession and improper use of controlled substances has a substantial
and detrimental effect on the health and general welfare of the American people. Id.
Consequently, the State's interests in prohibiting the possession and distribution of peyote is
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indeed a compelling one, in that illegal use of peyote clearly poses a "substantial threat to
public health, safety, and welfare."
Courts have recognized that Congress has a compelling interest in controlling the use
of drugs that it determines to be dangerous, such as peyote, and that Congress can
constitutionally control the use of such drugs even if those drugs are deemed to be used for
religious purposes. United States v. Middleton, 690 F.2d 820, 825 (11* Cir. 1982), cert,
denied, 460 U.S.1051,103 S. Ct. 1492,75 L. Ed. 2d 929 (1983), citing United States v.
Hudson, 431 F.2d 468, 469 (5* Cir. 1970), cert, denied, 400 U.S. 1011, 91 S. Ct. 577, 27 L.
Ed. 2d 577 (1971) (the use of drugs as part of religious practice is not constitutionally
privileged).
It is obvious from the above analysis that the State has a strong compelling interest in
controlling the use of peyote and mat mis interest is not served by allowing an unlimited
amount of exemptions for the bona fide use of peyote in religious ceremonies. Consequently,
the State's compelling interest overrides the Defendants' first amendment rights to the free
exercise of religion.

C.

EQUAL PROTECTION CUIM
The State argues mat the American Indian Religious Freedom Act Amendments of

1994 (AIRFA) limits the federal exception from prosecution for members of the NAC to
members of federally recognized Indian tribes. Defendants argue that AIRFA is inclusive and
not exclusive and therefore does not exclude or prohibit members of non-federally recognized
Indian tribes from using peyote in religious ceremonies, nor does it prohibit members of NAC
from using peyote in religious ceremonies.
Additionally, Defendants assert that there is nothing in the legislative history of
AIRFA that evidences an indication of Congress to limit the breadth of the exception from
prosecution for NAC members granted under 28 U.S.C. 1307.31. Defendants contend that
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any interpretation of AIRFA restricting the rights of Native American Indians who are not
members of a federally recognized tribe, or restricting the right of members of the NAC who
are not members of a federally recognized tribe, to use peyote for religious purposes, clearly
violates the equal Protection Clause of the Fourteenth Amendment to the Constitution of the
United States.
This Court is not persuaded by the Defendants' arguments concerning the exceptions
as determined by AIRFA. The preference given to Indian "members" of the NAC is clearly
not racial in nature, but political in nature. Peyote Way Church of God, Inc. v. Smith, 556 F.
Supp. 632, 638 (N.D. Tex. 1983). Congress has a power or a duty to the Indians to preserve
their dependent nations as a cohesive culture until such time as they become so assimilated in
the mainstream of American culture so as not to be "a people apart." Id. at 639. Congress has
recognized this duty in AIRFA.-The government furthers mis policy with the exemption for
the use of peyote in the rituals of me NAC. Id.
Applying the rational basis test to the Defendants' equal protection claim, it is clear
from the legislative history that religion is an integral part of the Indian culture and use of
peyote is necessary to the survival of the Indian religion. Peyote Way, 556 F. Supp. at 637,
citing 1978 U.S. Code Cong & Ad. News 1262 (the legislative history of the American
Religious Freedom Act, 42 U.S.C. § 1996). The United States is following the policy of
preserving the Indians' dependent nation and culture by granting an exemption to Indians for
the use of peyote in the religious ceremonies of the NAC. See 556 F. Supp. at 639.
Therefore, the preference given to Indians in the application of 21 C.F.R. § 1307.31 is tied
rationally to the fulfillment of the State's unique obligation toward the Indians and does not
violate Defendants' rights to equal protection.
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The Defendants' argument that the purpose of preserving Native American culture
mat underlies AIFRA is in no way at odds with the goal of protecting members of the NAC
using peyote for religious purposes from criminal prosecution is unavailing to this Court.
As stated above, the United States has a vested interest and duty in preserving the Indians'
dependent nature and culture by granting an exemption to Indians for the use of peyote in
religious ceremonies. The United States has no such obligation to preserve the culture of nonIndians by granting mem such an exemption.
Upon examination of the legislative history, as well as the United States' historical
relationship with Indians, it is clear that all laws dealing with Indians have been explicitly
designed to help them maintain and cultivate their heritage and culture. Subsequently, it
would seem obvious that given the origin of the NAC, ordinary people would be on notice that
an exemption to the NAC may only be an exemption for Indians. For this Court to interpret
the exemption as to so broadly encompass any individual who is a member of a NAC,
regardless of their heritage, would not only open the floodgates of individuals touting religious
freedom as an exemption from prosecution for use of an illegal substance, but it would
diminish and weaken the very purpose that the United States and Congress initially intended by
granting such exemptions. That purpose is for the protection and furtherance of the Indian
culture.
It seems that the Defendants would like this Court to believe mat the crux of the
exemption for use of peyote in bona fide religious ceremonies is simply to uphold and protect
die freedoms guaranteed to all individuals in the First Amendment of the Constitution.
However, upon careful examination of the historical layers of mis exemption, this Court is
unwilling to do that. In the eyes of this Court, it is clear that the exemption from prosecution
for use of peyote in bona fide religious ceremonies is limited to those individuals who are of
Indian descent. To date, there has been no official evidence presented to mis Court to show
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that the Defendants are legitimately of Indian heritage. Nor, after presiding over the
Preliminary Stealing in mis matter, was any evidence presented to this Court that any of the
individuals that the Defendants' were supplying peyote to had any Indian ancestry whatsoever.

m
RULING
This Court denies the Defendants Motion for Dismissal in mis case.
Dated this / ft-day of September, 2001,
BYTBEytOl

ce:

- David H. T. Wayment
Kathryn Collard
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IN THE FOURTH JUDICIAL DISTRICT COURT
IN AND FOR UTAH COUNTY, STATE OF UTAH

THE STATE OF UTAH,

INFORMATION
Plaintiff,

vs.
Case No. O O l H O H ^ f e
Judge 'J

JAMES W. MOONEY
aka: JAMES W.F.E MOONEY
7592 South 3200 West
Benjamin, UT 84660
DOB: 01/03/1944

OTN

and
LINDA T. MOONEY
aka: LINDA B.H.W. MOONEY
7592 South 3200 West
Benjamin, UT 84660
DOB: 12/27/1953

Case No.
Judge p _
OTN

and
CaseNo. C O l W O H ' 5 3 ' g '
Judge £__

OKLEVUAHA EARTHWALKS NATIVE
AMERICAN CHURCH OF UTAH, INC.
f

OTN

Defendant(s).
KAY BRYSON, Utah County Attorney, State of Utah, accuses the defendant(s) of the following
crime(s)
COUNT 1 PATTERN OF UNLAWFUL ACTIVITY, a second degree felony, in violation of 76-10-

County, Utah, having received any proceeds derived, whether directly or indirectly, from a pattern of
unlawful activity in which they have participated as a principal, did use or invest, directly or indirectly,
any part of that income, or the proceeds of the income, or the proceeds derived from the investment or
use of those proceeds, in the acquisition of any interest in, or the establishment or operation of, any
enterprise; or did, through a pattern of unlawful activity, acquire or maintain, directly or indirectly, any
interest in or control of any enterprise; or, having been employed by or associated with any enterprise,
conduct or participate, whether directly or indirectly, in the conduct of that enterprise's affairs through a
pattern of unlawful activity; or conspired to violate any of the above provisions.
COUNT 2: CONTROLLED SUBSTANCE CRIMINAL ENTERPRISE, afirstdegree felony, in
violation of 58-37-8(l)(a)(iv), in that James W. Mooney and Linda T. Mooney and the Oklevuaha
Earthwalks Native American Church of Utah, Inc, on or about August 5, 2000, in Utah County,
Utah, did knowingly and intentionally engage in a continuing criminal enterprise to distribute Peyote: by
participating, directing, or engaging in conduct resulting in a felony in violation of 58-37-8, and the
violation was a part of a continuing series of two or more violations of 58-37-8 on separate occasions
that were undertaken in concert withfiveor more persons with respect to whom the defendant occupied
a position of organizer, supervisor, or any other position of management.
COUNT 3: CONTROLLED SUBSTANCE CRIMINAL ENTERPRISE, afirstdegree felony, in
violation of 58-37-8(l)(a)(iv), in that James W. Mooney and Linda T. Mooney and the Oklevuaha
Earthwalks Native American Church of Utah, Inc, on or about July 5, 2000, in Utah County, Utah,
did knowingly and intentionally engage in a continuing criminal enterprise to distribute Peyote: by
participating, directing, or engaging in conduct resulting in a felony in violation of 58-37-8, and the
violation was a part of a continuing series of two or more violations of 58-37-8 on separate occasions
that were undertaken in concert withfiveor more persons with respect to whom the defendant occupied
a position of organizer, supervisor, or any other position of management.
COUNT 4: CONTROLLED SUBSTANCE CRIMINAL ENTERPRISE, a first degree felony, in
violation of 58-37-8(l)(a)(iv), in that James W. Mooney, Linda T. Mooney and the Oklevuaha
Earthwalks Native American Church of Utah, Inc., on or about March 18, 2000, in Utah County,
Utah, did knowingly and intentionally engage in a continuing criminal enterprise to distribute Peyote: by
participating, directing, or engaging in conduct resulting in a felony in violation of 58-37-8, and the
violation was a part of a continuing series of two or more violations of 58-37-8 on separate occasions
that were undertaken in concert withfiveor more persons with respect to whom the defendant occupied
a position of organizer, supervisor, or any other position of management.

COUNT 5: CONTROLLED SUBSTANCE CRIMINAL ENTERPRISE, a first degree felony, in
violation of 58-37-8(l)(a)(iv), in that James W. Mooney and the Oklevuaha Earthwalks Native
American Church of Utah, Inc., on or about May 20, 2000, in Utah County, Utah, did knowingly and
:-*—+:—ii,, a«rtorr0 ;„ o /-ontimiino r.riminal enterprise to distribute Pevote: by participating, directing, or

continuing series of two or more violations of 58-37-8 on separate occasions that were undertaken in
concert with five or more persons with respect to whom the defendant occupied a position of organizer,
supervisor, or any other position of management.

COUNT 6: CONTROLLED SUBSTANCE CRIMINAL ENTERPRISE, a first degree felony, in
violation of 58-37-8(1 )(a)(iv), in that James W. Mooney and the Oklevuaha Earthwalks Native
American Church of Utah, Inc., on or about April 1, 2000, in Utah County, Utah, did knowingly and
intentionally engage in a continuing criminal enterprise to distribute Peyote: by participating, directing, or
engaging in conduct resulting in a felony in violation of 58-37-8, and the violation was a part of a
continuing series of two or more violations of 58-37-8 on separate occasions that were undertaken in
concert withfiveor more persons with respect to whom the defendant occupied a position of organizer,
supervisor, or any other position of management.

COUNT 7: CONTROLLED SUBSTANCE CRIMINAL ENTERPRISE, a first degree felony, in
violation of 58-37-8(l)(a)(iv), in that James W. Mooney and the Oklevuaha Earthwalks Native
American Church of Utah, Inc, on or about April 1, 2000, in Utah County, Utah, did knowingly and
intentionally engage in a continuing criminal enterprise to distribute Peyote: by participating, directing, or
engaging in conduct resulting in a felony in violation of 58-37-8, and the violation was a part of a
continuing series of two or more violations of 58-37-8 on separate occasions that were undertaken in
concert withfiveor more persons with respect to whom the defendant occupied a position of organizer,
supervisor, or any other position of management.

COUNT 8: CONTROLLED SUBSTANCE CRIMINAL ENTERPRISE, a first degree felony, in
violation of 58-37-8(l)(a)(iv), in that James W, Mooney and the Oklevuaha Earthwalks Native
American Church of Utah, Inc., on or about March 18, 2000, in Utah County, Utah, did knowingly
and intentionally engage in a continuing criminal enterprise to distribute Peyote: by participating,
directing, or engaging in conduct resulting in a felony in violation of 58-37-8, and the violation was a
part of a continuing series of two or more violations of 58-37-8 on separate occasions that were
undertaken in concert withfiveor more persons with respect to whom the defendant occupied a position
of organizer, supervisor, or any other position of management.

COUNT 9: CONTROLLED SUBSTANCE CRIMINAL ENTERPRISE, a first degree felony, in
violation of 58-37-8(l)(a)(iv), in that James W. Mooney and the Oklevuaha Earthwalks Native
American Church of Utah, Inc., on or about September 9, 2000, in Utah County, Utah, did knowingly
and intentionally engage in a continuing criminal enterprise to distribute Peyote: by participating,
directing, or engaging in conduct resulting in a felony in violation of 58-37-8, and the violation was a
part of a continuing series of two or more violations of 58-37-8 on separate occasions that were
undertaken in concert withfiveor more persons with respect to whom the defendant occupied a position

COUNT 10: CONTROLLED SUBSTANCE CRIMINAL ENTERPRISE, a first degree felony, in
violation of 58-37-8(l)(a)(iv), in that James W. Mooney and the Oklevuaha Earthwalks Native
American Church of Utah, Inc., on or about September 2, 2000, in Utah County, Utah, did knowingly
and intentionally engage in a continuing criminal enterprise to distribute Peyote: by participating,
directing, or engaging in conduct resulting in a felony in violation of 58-37-8, and the violation was a
part of a continuing series of two or more violations of 58-37-8 on separate occasions that were
undertaken in concert withfiveor more persons with respect to whom the defendant occupied a position
of organizer, supervisor, or any other position of management.

COUNT 11: CONTROLLED SUBSTANCE CRIMINAL ENTERPRISE, a first degree felony, in
violation of 58-37-8(l)(a)(iv), in that James W. Mooney and the Oklevuaha Earthwalks Native
American Church of Utah, Inc., on or about September 2, 2000, in Utah County, Utah, did knowingly
and intentionally engage in a continuing criminal enterprise to distribute Peyote: by participating,
directing, or engaging in conduct resulting in a felony in violation of 58-37-8, and the violation was a
part of a continuing series of two or more violations of 58-37-8 on separate occasions that were
undertaken in concert withfiveor more persons with respect to whom the defendant occupied a position
of organizer, supervisor, or any other position of management.
COUNT 12: CONTROLLED SUBSTANCE CRIMINAL ENTERPRISE, afirstdegree felony, in
violation of 58-37-8(1 )(a)(iv), in that James W. Mooney and the Oklevuaha Earthwalks Native
American Church of Utah, Inc., on or about March 11, 2000, in Utah County, Utah, did knowingly
and intentionally engage in a continuing criminal enterprise to distribute Peyote: by participating,
directing, or engaging in conduct resulting in a felony in violation of 58-37-8, and the violation was a
part of a continuing series of two or more violations of 58-37-8 on separate occasions that were
undertaken in concert withfiveor more persons with respect to whom the defendant occupied a position
of organizer, supervisor, or any other position of management.
COUNT 13: CONTROLLED SUBSTANCE CRIMINAL ENTERPRISE, afirstdegree felony, in
violation of 58-37-8(l)(a)(iv), in that James W. Mooney and the Oklevuaha Earthwalks Native
American Church of Utah, Inc, on or about July 8, 2000, in Utah County, Utah, did knowingly and
intentionally engage in a continuing criminal enterprise to distribute Peyote: by participating, directing, or
engaging in conduct resulting in a felony in violation of 58-37-8, and the violation was a part of a
continuing series of two or more violations of 58-37-8 on separate occasions that were undertaken in
concert with five or more persons with respect to whom the defendant occupied a position of organizer,
supervisor, or any other position of management.

DEMAND FOR FORFEITURE OF PROPERTY, Pursuant to Section 58-37-13, Utah Code
Annotated, 1953 as amended, Plaintiff hereby demands forfeiture of real property located at 7592 South
<^™ u;_ + r»A«;o^;« ntoVi njh\rh IQ nrnnprtv defendant, has an interest in, and said property being

distribution or transportation of a controlled substance.

Information is based on evidence sworn to by: Sgt. Jeff Robinson, Utah County Attorney's Office

Defendant appears by: Summons ( ) Warrant (X) In-Custody ( )

da^/^.Sy^
UTAH COUNTY ATTORNEY
11/27/00
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58-32-1

that state if the nurse's license issued under Section 58-3 lb301 is in anyway restricted or otherwise subject to disciplinary
action on January 1, 2000
1999

Section

58-37-14
CHAPTER 32
SPRINKLER A N D IRRIGATION FITTERS
[REPEALED]
58-32-1 to 58-32-16.

Repealed.

58-37-15

1977,1979

CHAPTER 33

58-33-1 to 58-33-9.

Repealed.

58-37-16
58-37-17
58-37-18
58-37-19
58-37-20

DRUG ABUSE CONTROL LAW [REPEALED]
1971

58-37-21
CHAPTER 34
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Property subject to forfeiture — Seizure —
Procedure [Effective July 1, 2001]
Resort for illegal use or possession of controlled
substances deemed common nuisance —
District court power to suppress and enjoin
Burden of proof in proceedings on violations —
Enforcement officers exempt from liability
Repealed
Judicial review
Prior prosecutions and proceedings continued
— Uniform construction
Repealed
Drug Forfeiture Account created — Revenue
sources — Use of account designated
Admissibility of U t a h State Crime Laboratory
documents — Drug analysis in criminal pretrial proceedings

LANDSCAPE ARCHITECTS [REPEALED]
58-34-1 to 58-34-12.

Repealed.

1979,1980

CHAPTER 35
SOCIAL WORK LICENSING ACT [REPEALED]
58-35-1 to 58-35-14.

Repealed.

1992,1993,1994

CHAPTER 36
ELECTRICIANS [REPEALED]
58-36-1 to 58-36-22.5.

Repealed.

1977,1981

CHAPTER 37
CONTROLLED SUBSTANCES
Section
58-37-1
58-37-2
58-37-2 5
58-37-3
58-37-4

58-37-5
58-37-5 5
58-37-6

58-37-7
58-37-7 5

58-37-8
58-37-8 5
58-37-9
58-37-10

58-37-11
58-37-12
58-37-13

Short title
Definitions
Restricted applicability
Substances considered controlled
Schedules of controlled substances — Schedules I through V — Findings required —
Specific substances included in schedules
Repealed
Recognized controlled substance analogs
License to manufacture, produce, distribute,
dispense, administer, or conduct research —
Issuance by department — Denial, suspension, or revocation — Records required —
Prescriptions
Labeling and packaging controlled substance
Controlled Substance Database — Advisory
committee — Pharmacy reporting requirements — Access — Penalties
Prohibited acts — Penalties
Applicability of Title 76 prosecutions under
this chapter
Investigators — Status of peace officers
Search w a r r a n t s — Administrative inspection
warrants — Inspections and seizures of
property without w a r r a n t
District court jurisdiction to enjoin violations
— J u r y trial
Enforcement — Coordination and cooperation
of federal and state agencies — Powers
Property subject to forfeiture — Seizure —
Procedure [Effective until July 1, 20011

58-37-1. Short title.
This act shall be known and may be cited as the "Utah
Controlled Substances Act "
1971
58-37-2. Definitions.
(1) As used in this chapter
(a) "Administer" means the direct application of a controlled substance, whether by injection, inhalation, inges
tion, or any other means, to the body of a patient or
research subject by
(I) a practitioner or, in his presence, by his authorized agent, or
(II) the patient or research subject at the direction
and in the presence of the practitioner
(b) "Agent" means an authorized person who acts on
behalf of or at the direction of a manufacturer, distributor,
or practitioner but does not include a motor carrier, public
warehouseman, or employee of any of them
(c) "Continuing criminal enterprise" means any individual, sole proprietorship, partnership, corporation,
business trust, association, or other legal entity, and any
union or groups of individuals associated in fact although
not a legal entity, and includes illicit as well as licit
entities created or maintained for the purpose of engaging
in conduct which constitutes the commission of episodes
of activity made unlawful by Title 58, Chapters 37, 37a,
37b, 37c, or 37d, which episodes are not isolated, but have
the same or similar purposes, results, participants, vie
tims, methods of commission, or otherwise are interrelated by distinguishing characteristics Taken together,
the episodes shall demonstrate continuing unlawful conduct and be related either to each other or to the enterprise
(d) "Control" means to add, remove, or change the
placement of a drug, substance, or immediate precursor
under Section 58-37-3
(e) (1) "Controlled substance" means a drug or substance included in Schedules I, II, III, IV, or V of
Section 58-37-4, and also includes a drug or substance included in Schedules I, II, III, IV, or V of the
federal Controlled Substances Act, Title II, P L 91513, or any controlled substance analog
(11) "Controlled substance" does not include
(A) distilled spirits, wine, or malt beverages,
as those terms are defined or used in Title 32A,
regarding tobacco or food,
(B) any drug intended for lawful use in the
diagnosis, cure, mitigation, treatment, or prevention of disease m man or other animals, which
contains e p h e d n n e , pseudoephednne, nor-
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pseudoephednne, or phenylpropanolamine if the
drug is lawfully purchased, sold, transferred, or
furnished as an over-the-counter medication
without prescription, or
(C) dietary supplements, vitamins, minerals,
herbs, or other similar substances including concentrates or extracts, which are not otherwise
regulated by law, which may contain naturally
occurring amounts of chemical or substances
listed in this chapter, or m rules adopted pursuant to Title 63, Chapter 46a, Utah Administrative Rulemaking Act
(f) d) "Controlled substance analog" means a substance the chemical structure of which is substantially similar to the chemical structure of a controlled
substance listed in Schedules I and II of Section
58-37-4, or in Schedules I and II of the federal
Controlled Substances Act, Title II, P L 91-513
(A) which h a s a stimulant, depressant, or hallucinogenic effect on the central nervous system
substantially similar to the stimulant, depressant, or hallucinogenic effect on the central nervous system of controlled substances in the
schedules set forth in this subsection, or
(B) which, with respect to a particular individual, is represented or intended to have a
stimulant, depressant, or hallucinogenic effect on
the central nervous system substantially similar
to the stimulant, depressant, or hallucinogenic
effect on t h e central nervous system of controlled
substances m the schedules set forth m this
subsection
(n) Controlled substance analog does not include
(A) a controlled substance currently scheduled
in Schedules I through V of Section 58-37-4,
(B) a substance for which there is an approved
new drug application,
(C) a substance with respect to which an exemption is in effect for investigational use by a
particular person under Section 505 of the Food,
Drug, and Cosmetic Act, 21 U S C 366, to the
extent the conduct with respect to the substance
is permitted by the exemption, or
(D) any substance to the extent not intended
for h u m a n consumption before an exemption
takes effect with respect to the substance
(E) Any drug intended for lawful use in the
diagnosis, cure, mitigation, treatment, or prevention of disease in m a n or other animals, which
contains e p h e d n n e , pseudoephednne, norpseudoephedrme, or phenylpropanolamine if the
drug is lawfully purchased, sold, transferred, or
furnished as an over-the-counter medication
without prescription
(F) Dietary supplements, vitamins, minerals,
herbs, or other similar substances including concentrates or extracts, which are not otherwise
regulated by law, which may contain naturally
occurring amounts of chemical or substances
listed in this chapter, or in rules adopted pursuant to Title 63, Chapter 46a, Utah Administrative Rulemaking Act
(g) "Conviction" means a determination of guilt by
verdict, whether jury or bench, or plea, whether guilty or
no contest, for any offense proscribed by Title 58, Chapters 37, 37a, 37b, 37c, or 37d, or for any offense under the
laws of the United States and any other state which, if
committed in this state, would be an offense under Title
58, Chapters 37, 37a, 37b, 37c, or 37d
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(h) "Counterfeit substance" means
d) any substance or container or labeling of any
substance t h a t without authorization bears the
trademark, trade name, or other identifying mark,
imprint, number, device, or any likeness of them of a
manufacturer, distributor, or dispenser other than
the person or persons who in fact manufactured,
distributed, or dispensed the substance which falsely
purports to be a controlled substance distributed by,
any other manufacturer, distributor, or dispenser, or
(n) any substance that is represented to be a
controlled substance
d) "Deliver" or "delivery" means the actual, constructive, or attempted transfer of a controlled substance or a
listed chemical, whether or not an agency relationship
exists
(j) "Department" means the Department of Commerce
(k) "Depressant or stimulant substance" means
d) a drug which contains any quantity of
(A) barbituric acid or any of the salts of barbituric acid, or
(B) any derivative of barbituric acid which has
been designated by the Secretary of Agriculture
as habit-forming under Section 502 (d) of the
federal Food, Drug, and Cosmetic Act, 21 U S C
352 (d),
(n) a drug which contains any quantity of
(A) amphetamine or any of its optical isomers,
(B) any salt of amphetamine or any salt of an
optical isomer of amphetamine, or
(C) any substance which the Secretary of
Health and H u m a n Services or the Attorney
General of the United States after investigation
h a s found and by regulation designated habitforming because of its stimulant effect on the
central nervous system, or
(m) lysergic acid diethylamide, or
(IV) any drug which contains any quantity of a
substance which the Secretary of Health and Human
Services or the Attorney General of the United States
after investigation has found to have, and by regulation designated as having, a potential for abuse
because of its depressant or stimulant effect on the
central nervous system or its hallucinogenic effect
(1) "Dispense" means the delivery of a controlled substance by a pharmacist to an ultimate user pursuant to
the lawful order or prescription of a practitioner, and
includes distributing to, leaving with, giving away, or
disposing of t h a t substance as well as the packaging,
labeling, or compounding necessary to prepare the substance for delivery
(m) "Dispenser" means a pharmacist who dispenses a
controlled substance
(n) "Distribute" means to deliver other than by administering or dispensing a controlled substance or a listed
chemical
(o) "Distributor" means a person who distributes controlled substances
(p) "Drug" means
(I) articles recognized in the official United States
Pharmacopoeia, Official Homeopathic Pharmacopoeia of the United States, or Official National Formulary, or any supplement to any of them,
(n) articles intended for use in the diagnosis, cure,
mitigation, treatment, or prevention of disease in
man or other animals,
(m) articles, other than food, intended to affect the
structure or function of man or other animals, and
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dv) articles intended for use as a component of any
articles specified in Subsection (1), (n), or (in), but
does not include devices or their components, parts,
or accessories
(q) "Drug dependent person" means any individual who
unlawfully and habitually uses any controlled substance
to endanger the public morals, health, safety, or welfare,
or who is so dependent upon the use of controlled substances as to have lost the power of self-control with
reference to his dependency
(r) "Food" means
(1) any nutrient or substance of plant, mineral, or
animal origin other than a drug as specified in this
chapter, and normally ingested by h u m a n beings, and
(n) foods for special dietary uses as exist by reason
of a physical, physiological, pathological, or other
condition including but not limited to t h e conditions
of disease, convalescence, pregnancy, lactation, allergy, hypersensitivity to food, underweight, and
overweight, uses for supplying a particular dietary
need which exist by reason of age including but not
limited to the ages of infancy and childbirth, and also
uses for supplementing and for fortifying the ordinary or unusual diet with any vitamin, mineral, or
other dietary property for use of a food Any particular use of a food is a special dietary use regardless of
the nutritional purposes
(s) "Immediate precursor" means a substance which
the Attorney General of the United States has found to be,
and by regulation designated as being, the principal
compound used or produced primarily for use in the
manufacture of a controlled substance, or which is an
immediate chemical intermediary Used or likely to be
used in the manufacture of a controlled substance, the
control of which is necessary to prevent, curtail, or limit
the manufacture of the controlled substance
(t) "Manufacture" means the production, preparation,
propagation, compounding, or processing of a controlled
substance, either directly or indirectly by extraction from
substances of natural origin, or independently by means
of chemical synthesis or by a combination of extraction
and chemical synthesis
(u) "Manufacturer" includes any person who packages,
repackages, or labels any container of any controlled
substance, except pharmacists who dispense or compound
prescription orders for delivery to the ultimate consumer
(v) "Marijuana" means all species of the genus cannabis and all parts of the genus, whether growing or not, the
seeds of it, the resin extracted from any part of the plant,
and every compound, manufacture, salt, derivative, mixture, or preparation of the plant, its seeds, or resin The
term does not include the m a t u r e stalks of the plant, fiber
produced from the stalks, oil or cake made from the seeds
of the plant, any other compound, manufacture, salt,
derivative, mixture, or preparation of the m a t u r e stalks,
except the resin extracted from them, fiber, oil or cake, or
the sterilized seed of the plant which is incapable of
germination Any synthetic equivalents of the substances
contained in the plant cannabis sativa or any other
species of the genus cannabis which are chemically indistinguishable and pharmacologically active are also included
(w) "Money" means officially issued coin and currency
of the United States or any foreign country
(x) "Narcotic drug" means any of the following, whether
produced directly or indirectly by extraction from substances of vegetable origin, or independently by means of
chemical synthesis, or by a combination of extraction and
chemical synthesis
(1) opium, coca leaves, and opiates,
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(n) a compound, manufacture, salt, derivative, or
preparation of opium, coca leaves, or opiates,
(in) opium poppy and poppy straw, or
(IV) a substance, and any compound, manufacture,
salt, derivative, or preparation of the substance,
which is chemically identical with any of the sub
> stances referred to in Subsection (1), (11), or (m),
except narcotic drug does not include decocainized
coca leaves or extracts of coca leaves which do not
contain cocaine or ecgonine
(y) "Negotiable instrument" means documents, con
taming an unconditional promise to pay a sum of money,
which are legally transferable to another party by endorsement or delivery
(z) "Opiate" means any drug or other substance having
an addiction-forming or addiction-sustaining liability
similar to morphine or being capable of conversion into a
drug having addiction-forming or addiction-sustaining
liability
(aa) "Opium poppy" means the plant of the species
papaver somniferum L , except the seeds of the plant
(bb) "Person" means any corporation, association, partnership, trust, other institution or entity or one or more
individuals
(cc) "Poppy straw" means all parts, except the seeds, of
the opium poppy, after mowing
(dd) "Possession" or "use" means the joint or individual
ownership, control, occupancy, holding, retaining, belonging, maintaining, or the application, inhalation, swallowing, injection, or consumption, as distinguished from
distribution, of controlled substances and includes individual, joint, or group possession or use of controlled
substances For a person to be a possessor or user of a
controlled substance, it is not required that he be shown
to have individually possessed, used, or controlled the
substance, but it is sufficient if it is shown that the person
jointly participated with one or more persons in the use,
possession, or control of any substances with knowledge
t h a t the activity was occurring, or the controlled substance is found in a place or under circumstances mdicat
ing t h a t the person had the ability and the intent to
exercise dominion and control over it
(ee) "Practitioner" means a physician, dentist, veterinarian, pharmacist, scientific investigator, pharmacy,
hospital, or other person licensed, registered, or otherwise
permitted to distribute, dispense, conduct research with
respect to, administer, or use in teaching or chemical
analysis a controlled substance in the course of professional practice or research in this state
(ff) "Prescribe" means to issue a prescription orally or
in writing
(gg) "Prescription" means an order issued by a licensed
practitioner, in the course of t h a t practitioner's professional practice, for a controlled substance, other drug, or
device which it dispenses or administers for use by a
patient or an animal The order may be issued by word of
mouth, written document, telephone, facsimile transmis
sion, computer, or other electronic means of communica
tion as defined by rule
(hh) "Production" means the manufacture, planting,
cultivation, growing, or harvesting of a controlled substance
(n) "Securities" means any stocks, bonds, notes, or
other evidences of debt or of property
(JJ) "State" means the state of U t a h
(kk) "Ultimate user" means any person who lawfully
possesses a controlled substance for his own use, for the
use of a member of his household, or for administration to
an animal owned by him or a member of his household
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(2) If a term used in this chapter is not defined, the
definition and terms of Title 76, Utah Criminal Code, shall
apply
i»97
58-37-2.5. R e s t r i c t e d applicability.
This chapter does not restrict t h e sale and use of herbs,
herbal products, or food supplements t h a t are not scheduled in
this chapter as controlled substances
1990
58-37-3. S u b s t a n c e s c o n s i d e r e d c o n t r o l l e d .
(V All substances listed in Section 58-37-4 are considered
controlled
(2) All substances listed in t h e federal Controlled Substances Act, Title II, P L 91-513, are considered controlled
1997

58-37-4. Schedules of controlled substances — Schedules I through V — Findings required — Specific substances included in schedules.
(1) There are established five schedules of controlled substances known as Schedules I, II, III, IV, and V which shall
consist of substances listed in this section
(2) Schedules I, II, III, IV, and V consist of the following
drugs or other substances by t h e official name, common or
usual name, chemical name, or brand name designated
(a) Schedule I
d) Unless specifically excepted or unless listed in
another schedule, any of the following opiates, including their isomers, esters, ethers, salts, and salts of
isomers, esters, and ethers, when t h e existence of the
isomers, esters, ethers, and salts is possible within
the specific chemical designation
(A) Acetyl-alpha-methylfentanyl
(N-[l-(lmethyl-2-phenethyl)-4-pipendinyl]-Nphenylacetamide),
(B) Acetylmethadol,
(C) Allylprodme,
(D) Alphacetylmethadol, except levo-alphacetylmethadol also known as levo-alphaacetylmethadol, levomethadyl acetate, or LAAM,
(E) Alphameprodine,
(F) Alphamethadol,
(G) Alpha-methylfentanyl
(N-[l-(alphamethyl-beta-phenyl) ethyl-4-pipendyl] propionanihde,
l-( l-methyl-2-phenylethyl)-4-(Npropamhdo) pipendine),
(H) Alpha-methylthiofentanyl (N-[l-methyl-2(2-thienyl)ethyl-4- piperidmyl]-N-phenylpropanamide),
(I) Benzethidme,
(J) Betacetylmethadol,
(K) Beta-hydroxyfentanyl (N-[l-(2-hydroxy-2phenethyl)-4pipendinyl]-Nphenylpropanamide),
(L) Beta-hydroxy-3-methylfentanyl,
other
name N-[l-(2-hydroxy-2- phenethyl)-3-methyl-4piperidmyl]-N-phenylpropanamide,
(M) Betameprodme,
(N) Betamethadol,
(O) Betaprodme,
(P) Clonitazene,
(Q) Dextromoramide,
(R) Diampromide,
(S) Diethylthiambutene,
(T) Difenoxm,
(U) Dimenoxadol,
(V) Dimepheptanol,
(W) Dimethylthiambutene,
(X) Dioxaphetyl butyrate,
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(Y) Dipipanone,
(Z) Ethylmethylthiambutene,
(AA) Etonitazene,
(BB) Etoxendine,
( C O Furethidine,
(DD) Hydroxypethidme,
(EE) Ketobemidone,
(FF) Levomoramide,
(GG) Levophenacylmorphan,
(HH) Morpheridine,
(II) M P P P (l-methyl-4-phenyl-4-propionoxy
pipendine),
(JJ) Noracymethadol,
(KK) Norlevorphanol,
(LL) Normethadone,
(MM) Norpipanone,
(NN) Para-fluorofentanyl (N-(4-fluorophenyl)
N-[l-(2-phenethyl)-4-pipendmyll propanamide,
( 0 0 ) PEPAP
(l-(-2-phenethyl)-4 phenyl-4
acetoxypipendme),
(PP) Phenadoxone,
(QQ) Phenampromide,
(RR) Phenomorphan,
(SS) Phenopendine,
(TT) Pintramide,
(UU) Proheptazme,
( W ) Propendme,
(WW) Propiram,
(XX) Racemoramide,
(YY) Thiofentanyl (N-phenyl N-[l-(2 thienyl)
ethyl-4-pipendiny 1]- propanamide,
(ZZ) Tihdme,
(AAA) Trimeperidine,
(BBB) 3-methylfentanyl, including the optical
and
geometric
isomers
(N-[3-methyl 1 (2
phenylethyl)-4-piperidyl]
N phenylpropanamide), and
(CCC) 3-methylthiofentanyl (N-[(3-methyl 1(2-thienyl)ethyl-4-pipendinyl]-N-phenylpropana
mide)
(n) Unless specifically excepted or unless listed in
another schedule, any of the following opium derivatives, their salts, isomers, and salts of isomers when
the existence of the salts, isomers, and salts of iso
mers is possible withm the specific chemical designa
tion
(A) Acetorphine,
(B) Acetyldihydrocodeme,
(C) Benzylmorphme,
(D) Codeine methylbromide,
(E) Codeme-N-Oxide,
(F) Cyprenorphine,
(G) Desomorphme,
(H) Dihydromorphine,
(1) Drotebanol,
(J) Etorphme (except hydrochloride salt),
(K) Heroin,
(L) Hydromorphmol,
(M) Methyldesorphine,
(N) Methylhydromorphme,
(O) Morphine methylbromide,
(P) Morphine methylsulfonate,
(Q) Morphine-N-Oxide,
(R) Myrophme,
(S) Nicocodeine,
(T) Nicomorphme,
(U) Normorphme,
(V) Pholcodine, and
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(W) Thebacon
(in) Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture,
or preparation which contains any quantity of the
following hallucinogenic substances, or which contains any of their salts, isomers, and salts of isomers
when the existence of the salts, isomers, and salts of
isomers is possible within the specific chemical designation, as used in this Subsection (2)(m) only,
"isomer" includes the optical, position, and geometric
isomers
(A) Alpha-ethyltryptamine, some trade or
other names etryptamine, Monase, a-ethyl-lHindole-3-ethanamine, 3-(2-ammobutyl) indole,
a-ET, and AET,
(B) 4-bromo-2,5-dimethoxy-amphetamine,
some trade or other names 4-bromo-2,5dimethoxy-a-methylphenethylamine, 4-bromo2,5-DMA,
(C) 4-bromo-2,5-dimethoxypenethylamine,
some trade or other names 2-(4-bromo-2,5dimethoxyphenyl)- 1-aminoethane,
alpha-desmethyl DOB, 2C-B, Nexus,
(D) 2,5-dimethoxyamphetamine, some trade
or other names 2,5-dimethoxy-a-methylphenethylamine, 2,5-DMA,
(E) 2,5-dimethoxy-4-ethylamphetamme, some
trade or other names DOET,
(F) 4-methoxyamphetamine, some trade or
other names 4-methoxy-a-methylphenethylamine, paramethoxyamphetamine, PMA,
(G) 5-methoxy-3,4methylenedioxyamphetamine,
(H) 4-methyl-2,5-dimethoxy-amphetamme,
some trade and other names 4-methyl-2,5dimethoxy-a-methylphenethylamine,
"DOM",
and "STP",
(I) 3,4-methylenedioxy amphetamine,
(J) 3,4-methylenedioxymethamphetamme
(MDMA),
(K) 3,4-methylenedioxy-Nethylamphetamme, also known as N-ethyl-alpha-methyl3,4(methy lenedioxy )phenethylamine,
N-ethyl
MDA MDE, MDEA,
(L) N hydroxy-3,4methylenedioxyamphetamme, also known as
N-hydroxy-alpha-methyl-3,4(methylenedioxy)phenethylamine, and N-hydroxy MDA,
(M) 3,4,5-tnmethoxy amphetamine,
(N) Bufotenine, some trade and other names
3-(£-Dimethylaminoethyl)-5-hydroxyindole, 3-(2dimethylaminoethyl)-5-indolol, N, N-dimethylserotonm, 5-hydroxy-N,N-dimethyltryptamine,
mappme,
(O) Diethyltryptamine, some trade and other
names N,N-Diethyltryptamine, DET,
(P) Dimethyltryptamine, some trade or other
names DMT,
(Q) Ibogaine, some trade and other names
7-Ethyl-6,6£,7,8,9,10,12,13-octahydro-2methoxy-6,9-methano-5 H-pyndo [1', 2 1,2)
azepino [5,4-b] indole, Tabernanthe lboga,
(R) Lysergic acid diethylamide,
(S) Marijuana,
(T) Mescaline,
(U) Parahexyl, some trade or other names
3-Hexyl-l-hydroxy-7,8,9,10-tetrahydro-6,6,9tnmethyl-6H-dibenz o[b,d]pyran, Synhexyl,
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(V) Peyote, meaning all parts of the plant
presently classified botanically as Lophophora
wilhamsn Lemaire, whether growing or not, the
seeds thereof, any extract from any part of such
plant, and every compound, manufacture, salts,
derivative, mixture, or preparation of such plant,
its seeds or extracts (Interprets 21 USC 812(c),
Schedule I(c)(12)),
(W) N-ethyl-3-pipendyl benzilate,
(X) N-methyl-3-pipendyl benzilate,
(Y) Psilocybm,
(Z) Psilocyn,
(AA) Tetrahydrocannabinols,
synthetic
equivalents of the substances contained m the
plant, or m the resinous extractives of Cannabis,
sp and/or synthetic substances, derivatives, and
their isomers with similar chemical structure
and pharmacological activity such as the follow
ing Al cis or trans tetrahydrocannabinol, and
their optical isomers A6 cis or trans tetrahydro
cannabmol, and their optical isomers A3,4 cis or
trans tetrahydrocannabinol, and its optical isomers, and since nomenclature of these substances is not internationally standardized, com
pounds of these structures, regardless of
numerical designation of atomic positions cov
ered,
(BB) Ethylamine analog of phencychdine
some trade or other names N-ethyl-1
phenylcyclohexylamme,
(1
phenylcyclohexyDethylamine, N-( 1-phenylcyclohexyDethylamine, cyclohexamme, PCE,
(CO Pyrrolidine analog of phencychdine
some trade or other names l-( 1-phenylcyclohexyD-pyrrohdine, PCPy, PHP,
(DD) Thiophene analog of phencychdine, some
trade or other names
l-[l-(2-thienyl)cyclohexyl]-piper ldme, 2-thienylanalog of phen
cychdine, TPCP, TCP, and
(EE) l-[l-(2-thienyl)cyclohexyl]pyrrohdme,
some other names TCPy
(IV) Unless specifically excepted or unless listed m
another schedule, any material compound, mixture,
or preparation which contains any quantity of the
following substances having a depressant effect on
the central nervous system, including its salts, isomers, and salts of isomers when the existence of the
salts, isomers, and salts of isomers is possible within
the specific chemical designation
(A) Mecloqualone, and
(B) Methaqualone
(v) Any material, compound, mixture, or prepara
tion containing any quantity of the following sub
stances having a stimulant effect on the central
nervous system, including their salts, isomers, and
salts of isomers
(A) Ammorex,
some
other
names
ammoxaphen, 2-amino-5-phenyl-2-oxazohne, or
4,5-dihydro-5-phenyl-2-oxazolamme,
(B) Cathmone, some trade or other names
2-amino-l-phenyl-l-propanone,
alphaammopropiophenone,
2-ammopropiophenone,
and norephedrone,
(C) Fenethylhne,
(D) Methcathinone, some other names
2-(methylamino)-propiophenone,
alpha(methylamino)propiophenone, 2-(methylammo)
1-phenylpropan-l-one,
alpha-N-methylamino
propiophenone, monomethylpropion, ephedrone,
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N-methylcathinone, methylcathinone, AL-464,
AL-422, AL-463 and UR1432, its salts, optical
isomers, and salts of optical isomers,
(E) (± )cis-4-methylammorex
((±)cis-4,5dihydro-4-methyl-5-phenyl-2-oxazolamine),
(F) N-ethylamphetamine, and
(G) N,N-dimethylamphetamine, also known
as
N,N-alpha-tnmethyl-benzeneethanamme,
N,N-alpha-tnmethylphenethylamine
(vi) Any material, compound, mixture, or preparation which contains any quantity of the following
substances, including their optical isomers, salts, and
salts of isomers, subject to temporary emergency
scheduling
(A) N-[l-benzyl-4-pipendylJ-Nphenylpropanamide (benzylfentanyl), and
(B) N-[l-(2-thienyl)methyl-4-pipendyl]-Nphenylpropanamide (thenylfentanyl)
(vn) Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture,
or preparation which contains any quantity of
gamma hydroxy butyrate (gamma hydrobutync acid),
including its salts, isomers, and salts of isomers
(b) Schedule II
(1) Unless specifically excepted or unless listed in
another schedule, any of the following substances
whether produced directly or indirectly by extraction
from substances of vegetable origin, or independently
by means of chemical synthesis, or by a combination
of extraction and chemical synthesis
(A) Opium and opiate, and any salt, compound, derivative, or preparation of opium or
opiate, excluding apomorphine, dextrorphan,
nalbuphine,
nalmefene,
naloxone,
and
naltrexone, and their respective salts, but including
(I) Raw opium,
(II) Opium extracts,
(III) Opium fluid,
(IV) Powdered opium,
(V) Granulated opium,
(VI) Tincture of opium,
(VII) Codeine,
(VIII) Ethylmorphine,
(IX) Etorphme hydrochloride,
(X) Hydrocodone,
(XI) Hydromorphone,
(XII) Metopon,
(XIII) Morphine,
(XIV) Oxycodone,
(XV) Oxymorphone, and
(XVI) Thebame,
(B) Any salt, compound, derivative, or preparation which is chemically equivalent or identical
with any of the substances referred to in Subsection (2)(bK0(A), except that these
substances
may not include the isoquinoline alkaloids of
opium,
(C) Opium poppy and poppy straw,
(D) Coca leaves and any salt, compound, derivative, or preparation of coca leaves, and any
salt, compound, derivative, or preparation which
is chemically equivalent or identical with any of
these substances, and includes cocaine and ecgonine, their salts, isomers, derivatives, and salts
of isomers and derivatives, whether derived from
the coca plant or synthetically produced, except
the substances may not include decocamized coca
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leaves or extraction of coca leaves, which extractions do not contain cocaine or ecgonine, and
(E) Concentrate of poppy straw, which means
the crude extract of poppy straw in either liquid,
solid, or powder form which contains the phenanthrene alkaloids of the opium poppy
(n) Unless specifically excepted or unless listed in
another schedule, any of the following opiates, including their isomers, esters, ethers, salts, and salts of
isomers, esters, and ethers, when the existence of the
isomers, esters, ethers, and salts is possible within
the specific chemical designation, except dextrorphan
and levopropoxyphene
(A) Alfentaml,
(B) Alphaprodine,
(C) Anilendine,
(D) Bezitramide,
(E) Bulk
dextropropoxyphene
(nondosage
forms),
(F) Carfentanil,
(G) Dihydrocodeine,
(H) Diphenoxylate,
(I) Fentanyl,
(J) Isomethadone,
(K) Levo-alphacetylmethadol,
some
other
names levo-alpha-acetylmethadol, levomethadyl
acetate, or LAAM,
(L) Levomethorphan,
(M) Levorphanol,
(N) Metazocine,
(O) Methadone,
(P) Methadone-Intermediate,
4-cyano-2dimethylammo-4, 4-diphenyl butane,
(Q) Moramide-Intermediate,
2-methyl-3morphohno-1,
1-dipheny lpropane-carboxyhc
acid,
(R) Pethidine (meperidine),
(S) Pethidine-Intermediate-A,
4-cyano-lmethyl-4-phenylpipendine,
(T) Pethidine-Intermediate-B, ethyl-4-phenylpipendme-4-carboxylate,
(U) Pethidine-Intermediate-C,
l-methyl-4phenylpiperidine-4-carboxyhc acid,
(V) Phenazocine,
(W) Piminodine,
(X) Racemethorphan,
(Y) Racemorphan,
(Z) Remifentanil, and
(AA) Sufentanil
(in) Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture,
or preparation which contains any quantity of the
following substances having a stimulant effect on the
central nervous system
(A) Amphetamine, its salts, optical isomers,
and salts of its optical isomers,
(B) Methamphetamine, its salts, isomers, and
salts of its isomers,
(C) Phenmetrazine and its salts, and
(D) Methylphenidate
(IV) Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture,
or preparation which contains any quantity of the
following substances having a depressant effect on
the central nervous system, including its salts, isomers, and salts of isomers when the existence of the
salts, isomers, and salts of isomers is possible within
the specific chemical designation
(A) Amobarbital,
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(B) Glutethimide,
(C) Pentobarbital,
(D) Phencychdine,
(E) Phencychdine
immediate
precursors
1-phenylcyclohexylamine
and
1-pipendinocyclohexanecarbonitnle (PCC), and
(F) Secobarbital
(v) Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture,
or preparation which contains any quantity of
Phenylacetone
Some of these substances may be known by trade or
other names phenyl-2-propanone, P2P, benzyl
methyl ketone, methyl benzyl ketone
(vi) Nabilone, another n a m e for nabilone (±)trans-3»( 1, l-dimethylheptyl)-6,6a,7,8,10,10ahexahydro-1hydroxy-6,
6-dimethyl-9H-dibenzo[b,d]pyran-9-one
(c) Schedule III
(0 Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture,
or preparation which contains any quantity of the
following substances having a stimulant effect on the
centra) nervous system, including its salts, isomers
whether optical, position, or geometric, and salts of
the isorners when the existence of the salts, isomers,
and salts of isomers is possible within the specific
chemical designation
(A) Those compounds, mixtures, or preparations in dosage unit form containing any stimulant substances listed in Schedule II, which compounds, mixtures, or preparations were listed on
August 25, 1971, as excepted compounds under
Section 1308 32 of Title 21 of the Code of Federal
Regulations, and any other drug of the quantitive
cornposition shown m t h a t list for those drugs or
which is the same except t h a t it contains a lesser
quantity of controlled substances,
(B) Benzphetamine,
(C) Chlorphentermine,
(D) Clortermine, and
(E) Phendimetrazme
(n) Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture,
or preparation which contains any quantity of the
following substances having a depressant effect on
the central nervous system
(A) Any compound, mixture, or preparation
containing amobarbital, secobarbital, pentobarbit&}, or any salt of any of them, and one or more
other active medicinal ingredients which are not
listed in any schedule,
(B) Any suppository dosage form containing
amobarbital, secobarbital, or pentobarbital, or
any salt of any of these drugs which is approved
by the Food and Drug Administration for marketing only as a suppository,
(C) Any substance which contains any quantity of a derivative of barbituric acid or any salt of
any of them,
(D) Chlorhexadol,
(E) Ketamme, its salts, isomers, and salts of
isomers, some other names for ketamine /+-2-(2-chlorophenyl)-2-(methylamino)cyclohexanone
(F) Lysergic acid,
(G) Lysergic acid amide,
(H) Methyprylon,
(I) Sulfondiethylmethane,
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(J) Sulfonethylmethane,
(K) Sulfonmethane and
(L) Tiletamine and zolazepam or any of their
salts, some trade or other names for a tiletamine
zolazepam combination product Telazol, some
tr^de
or
other
names
for
tiletamine
2-(ethylamino)-2-(2-thienyl)-cyclohexanone,
some trade or other names for zolazepam 4 (2
fluorophenyl)-6,8-dihydro-l,3,8-tnmethylpyrazolo-[3,4-el
[l,4]-diazepin-7QH)-one
flupyrazapon
(m) Dronabinol (synthetic) in sesame oil and en
capsulated in a soft gelatin capsule in a U S Food and
Drug Administration approved drug product, some
other names for dronabinol (6aR-trans)-6a,7,8,10a
tetrahydro-6,6,9-tnmethyl-3-pentyl-6H-dibenzo[b,
dlpyran-1-ol, or
(-)-delta-9-(trans)-tetrahydrocan
nabmol
(iv) Nalorphine
(v) Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture
or preparation containing limited quantities of any of
the following narcotic drugs, or their salts calculated
as the free anhydrous base or alkaloid
(A) Not more t h a n 1 8 grams of codeine per
100 milliliters or not more than 90 milligrams
per dosage unit, with an equal or greater quan
tity of an lsoquinohrie alkaloid of opium,
(B) Not more t h a n 1 8 grams of codeine per
100 milliliters or not more t h a n 90 milligrams
per dosage unit, with one or more active non
narcotic ingredients in recognized therapeutic
arnounts,
(C) Not more t h a n 300 milligrams of
dihydrocodemone per 100 milliliters or not more
than 15 milligrams per dosage unit, with a four
fold or greater quantity of an isoquinoline alka
loid of opium,
(D) Not more t h a n 300 milligrams of
dihydrocodemone per 100 milliliters or not more
t h a n 15 milligrams per dosage unit, with one or
more active, non-narcotic ingredients in recog
ni^ed therapeutic amounts,
(E) Not
more
than
18
grams of
dihydrocodeine per 100 milliliters or not more
than 90 milligrams per dosage unit, with one or
more active non-narcotic ingredients in recog
nixed therapeutic amounts,
(F) Not more t h a n 300 milligrams of ethylmor
phme per 100 milliliters or not more than 15
milligrams per dosage unit, with one or more
active, non-narcotic ingredients in recognized
therapeutic amounts,
(G) Not more t h a n 500 milligrams of opium
per 100 milliliters or per 100 grams, or not more
t h a n 25 milligrams per dosage unit, with one or
more active, non-narcotic ingredients in recog
ni^ed therapeutic amounts,
(H) Not more t h a n 50 milligrams of morphine
per 100 milliliters or per 100 grams with one or
more active, non-narcotic ingredients in recog
ni^ed therapeutic amounts
(v) Unless specifically excepted or unless listed in
another schedule, anabolic steroids including any of
the following or any isomer, ester, salt, or derivative
of the following t h a t promotes muscle growth
(A) Boldenone,
(B) Chlorotestosterone (4-chlortestosterone),
(C) Clostebol,
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(D) Dehydrochlormethyltestosterone,
(E) Dihydrotestosterone
dihydrotestosterone),
(F) Drostanolone,
(G) Ethylestrenol,
(H) Fluoxymesterone,
(I) Formebulone (formebolone),
(J) Mesterolone,
(K) Methandienone,
(L) Methandranone,
(M) Methandnol,
(N) Methandrostenolone,
(0) Methenolone,
(P) Methyl testosterone,
(Q) Mibolerone,
(R) Nandrolone,
(S) Norethandrolone,
(T) Oxandrolone,
(U) Oxymesterone,
(V) Oxymetholone,
(W) Stanolone,
(X) Stanozolol,
(Y) Testolactone,
(Z) Testosterone, and
(AA) Trenbolone
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Anabolic steroids expressly intended for administration through implants to cattle or other
nonhuman species, and approved by the Secretary of Health and H u m a n Services for use, may
not be classified as a controlled substance
(d) Schedule IV
(1) Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture,
or preparation containing not more than 1 milligram
of difenoxin and not less t h a n 25 micrograms of
atropine sulfate per dosage unit, or any salts of any of
them,
(u) Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture,
or preparation which contains any quantity of the
following substances, including its salts, isomers, and
salts of isomers when the existence of the salts,
isomers, and salts of isomers is possible within the
specific chemical designation
(A) Alprazolam,
(B) Barbital,
(C) Bromazepam,
(D) Butorphanol,
(E) Camazepam,
(F) Chloral betaine,
(G) Chloral hydrate,
(H) Chlordiazepoxide,
(1) Clobazam,
(J) Clonazepam,
(K) Clorazepate,
(L) Clonazepam,
(M) Cloxazolam,
(N) Delorazepam,
(O) Diazepam,
(P) Estazolam,
(Q) Ethchlorvynol,
(R) E t h m a m a t e ,
(S) Ethyl loflazepate,
(T) Fludiazepam,
(U) Flumtrazepam,
(V) Flurazepam,
(W) Halazepam,
(X) Haloxazolam,
(Y) Ketazolam,
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(Z) Loprazolam
(AA) Lorazepam,
(BB) Lormetazepam,
( C O Mebutamate,
(DD) Medazepam,
(EE) Meprobamate,
(FF) Methohexital
(GG) Methylphenobarbital (mephobarbital),
(HH) Midazolam,
(II) Nimetazepam,
(JJ) Nitrazepam,
(KK) Nordiazepam,
(LL) Oxazepam,
(MM) Oxazolam,
(NN) Paraldehyde,
( 0 0 ) Pentazocine,
(PP) Petnchloral,
(QQ) Phenobarbital,
(RR) Pinazepam,
(SS) Prazepam,
(TT) Quazepam,
(UU) Temazepam,
( W ) Tetrazepam,
(WW) Triazolam,
(XX) Zaleplon, and
(YY) Zolpidem
(in) Any material, compound, mixture, or preparation of fenfluramine which contains any quantity of
the following substances, including its salts, isomers
whether optical, position, or geometric, and salts of
the isomers when the existence of the salts, isomers,
and salts of isomers is possible
(IV) Unless specifically excepted or unless listed m
another schedule, any material, compound, mixture,
or preparation which contains any quantity of the
following substances having a stimulant effect on the
central nervous system, including its salts, isomers
whether optical, position, or geometric isomers, and
salts of the isomers when the existence of the salts,
isomers, and salts of isomers is possible within the
specific chemical designation
(A) Cathine ((+)-norpseudoephednne),
(B) Diethylpropion,
(C) Fencamfamine,
(D) Fenproprex,
(E) Mazmdol,
(F) Mefenorex,
(G) Modafinil,
(H) Pemoline, including organometalhc complexes and chelates thereof,
(1) Phentermine,
(J) Pipradrol,
(K) Sibutramine, and
(L) SPA
((-)-l-dimethylamino-l,2-diphenylethane)
(v) Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture,
or preparation which contains any quantity of
dextropropoxyphene
(alpha-(+)-4-dimethylamino-l,
2-diphenyl 3-methyl 2-propionoxybutane), including
its salts
(e) Schedule V Any compound, mixture, or preparation
containing any of the following limited quantities of
narcotic drugs, or their salts calculated as the free anhydrous base or alkaloid, which includes one or more nonnarcotic active medicinal ingredients in sufficient proportion to confer upon the compound, mixture, or preparation
valuable medicinal qualities other than those possessed
by the narcotic drug alone
(I) not more t h a n 200 milligrams of codeine per 100
milliliters or per 100 grams,
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(n) not
more
than
100
milligrams
of
dihydrocodeine per 100 milliliters or per 100 grams,
(m) not more than 100 milligrams of ethylmorphine per 100 milliliters or per 100 grams,
(IV) not more than 2 5 milligrams of diphenoxylate
and not less than 25 micrograms of atropine sulfate
per dosage unit,
(v) not more than 100 milligrams of opium per 100
milliliters or per 100 grams,
(vi) not more than 0 5 milligram of difenoxin and
not less than 25 micrograms of atropine sulfate per
dosage unit,
(vn) unless specifically exempted or excluded or
unless listed in another schedule, any material, compound, mixture, or preparation which contains
Pyrovalerone having a stimulant effect on the central
nervous system, including its salts, isomers, and salts
of isomers, and
(vm) unless specifically excepted or unless listed in
another schedule, any material, compound, mixture,
or preparation containing any Buprenorphine and its
salts
2000
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Repealed.
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58-37-5.5. R e c o g n i z e d c o n t r o l l e d s u b s t a n c e a n a l o g s .
(1) A substance listed under Subsection (2) is an analog, as
defined in Subsection 58-37-2(1X0, if the substance, in any
quantity, and in any material, compound, mixture, or preparation, is present in
(a) any product manufactured, distributed, or possessed for the purpose of h u m a n consumption, or
(b) any product, the use or administration of which
results in human consumption
(2) Substances referred to in Subsection (1) include, but are
not limited to
(a) gamma butyrolactone (GBL),
(b) butyrolactone,
(c) 1,2 butanohde,
(d) 2-oxanolone,
(e) tetrahydro-2-furanone,
(f) dihydro-2 (3H)-furanone,
(g) tetramethylene glycol, and
(h) 1,4 butanediol
2000
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License to m a n u f a c t u r e , p r o d u c e , distribute,
d i s p e n s e , administer, or c o n d u c t r e s e a r c h —
I s s u a n c e by d e p a r t m e n t — Denial, s u s p e n sion, or r e v o c a t i o n — R e c o r d s r e q u i r e d —
Prescriptions.
(1) (a) The department may adopt rules relating to the
licensing and control of the manufacture, distribution,
production, prescription, administration, dispensing, conducting of research with, and performing of laboratory
analysis upon controlled substances withm this state
(b) The department may assess reasonable fees to
defray the cost of issuing original and renewal licenses
under this chapter p u r s u a n t to Section 63-38-3 2
(c) The director of the department may delegate to any
division or agency within the department, authority to
perform the responsibilities and functions prescribed to
the department under this chapter if the delegated authority is consistent with the function of the division or
agency provided by law
(2) (a) (1) Every person who manufactures, produces, distributes, prescribes, dispenses, administers, conducts
research with, or performs laboratory analysis upon
any controlled substance in Schedules II through V
within this state, or who proposes to engage in
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manufacturing, producing, distributing, prescribing,
dispensing, administering, conducting research with,
or performing laboratory analysis upon controlled
substances included in Schedules II through V within
this state shall obtain a license issued by the depart
ment
(11) The division shall issue each license under this
chapter in accordance with a two-year renewal cycle
established by rule The division may by rule extend
or shorten a renewal period by as much as one year to
stagger the renewal cycles it administers
(b) Persons licensed to manufacture, produce, distribute, prescribe, dispense, -administer, conduct research
with, or perform laboratory analysis upon controlled sub
stances in Schedules II through V within this state may
possess, manufacture, produce, distribute, prescribe, dispense, administer, conduct research with, or perform
laboratory analysis upon those substances to the extent
authorized by their license and m conformity with this
chapter
(c) The following persons are not required to obtain a
license and may lawfully possess controlled substances
under this section
(I) an agent or employee, except a sales represen
tative, of any registered manufacturer, distributor, or
dispenser of any controlled substance, if the agent or
employee is acting in the usual course of his business
or employment, however, nothing in this subsection
shall be interpreted to permit an agent, employee
sales representative, or detail man to maintain an
inventory of controlled substances separate from the
location of his employer's registered and licensed
place of business,
(II) a motor carrier or warehouseman, or an employee of a motor carrier or warehouseman, who
possesses any controlled substance in the usual
course of his business or employment, and
(III) an ultimate user, or any person who possesses
any controlled substance p u r s u a n t to a lawful order
of a practitioner
(d) The department may enact rules waiving the h
cense requirement for certain manufacturers, producers,
distributors, prescnbers, dispensers, administrators, research practitioners, or laboratories performing analysis
if consistent with the public health and safety
(e) A separate license is required at each principal
place of business or professional practice where the applicant manufactures, produces, distributes, prescribes, dispenses, administers, conducts research with, or performs
laboratory analysis upon controlled substances
(f) The department may enact rules providing for the
inspection of a licensee or applicant's establishment, and
may inspect the establishment according to those rules
(3) (a) Upon proper application, the department shall license a qualified applicant to manufacture, produce, distribute, conduct research with, or perform laboratory
analysis upon controlled substances included in Schedules I through V, unless it determines t h a t issuance of a
license is inconsistent with the public interest The department shall not issue a license to any person to
prescribe, dispense, or administer a Schedule I controlled
substance In determining public interest, the department shall consider whether or not the applicant has
(1) maintained effective controls against diversion
of controlled substances and any Schedule I or II
substance compounded from any controlled substance into other t h a n legitimate medical, scientific,
or industrial channels,

219

OCCUPATIONS AND PROFESSIONS

(n) complied with applicable state and local law,
(in) been convicted under federal or state laws
relating to the manufacture, distribution, or dispensing of substances,
dv) past expenence in the manufacture of controlled dangerous substances,
(v) established effective controls against diversion,
and
(vi) complied with any other factors that the department establishes that promote the public health
and safety
(b) Licenses granted under Subsection (3)(a) do not
entitle a licensee to manufacture, produce, distribute,
conduct research with, or perform laboratory analysis
upon controlled substances in Schedule I other than those
specified in the license
(c) (1) Practitioners shall be licensed to administer,
dispense, or conduct research with substances in
Schedules II through V if they are authorized to
administer, dispense, or conduct research under the
laws of this state
(n) The department need not require a separate
license for practitioners engaging m research with
nonnarcotic controlled substances in Schedules II
through V where the licensee is already licensed
under this act in another capacity
(in) With respect to research involving narcotic
substances in Schedules II through V, or where the
department by rule requires a separate license for
research of nonnarcotic substances in Schedules II
through V, a practitioner shall apply to the department prior to conducting research
(IV) Licensing for purposes of bona fide research
with controlled substances by a practitioner considered qualified may be denied only on a ground specified in Subsection (4), or upon evidence that the
applicant will abuse or unlawfully transfer or fail to
safeguard adequately his supply of substances
against diversion from medical or scientific use
(v) Practitioners registered under federal law to
conduct research in Schedule I substances may conduct research in Schedule I substances withm this
state upon furnishing the department evidence of
federal registration
(d) Compliance by manufacturers, producers, and distributors with the provisions of federal law respecting
registration, excluding fees, entitles them to be licensed
under this chapter
(e) The department shall initially license those persons
who own or operate an establishment engaged in the
manufacture, production, distribution, dispensation, or
administration of controlled substances prior to April 3,
1980, and who are licensed by the state
(4) (a) Any license pursuant to Subsection (2) or (3) may be
denied, suspended, placed on probation, or revoked by the
department upon finding that the applicant or licensee
has
(I) materially falsified any application filed or required pursuant to this chapter,
(n) been convicted of an offense under this chapter
or any law of the United States, or any state, relating
to any substance defined as a controlled substance,
(m) been convicted of a felony under any other law
of the United States or any state within five years of
the date of the issuance of the license,
(iv) had a federal license denied, suspended, or
revoked by competent federal authority and is no
longer authorized to engage in the manufacturing,
hstribution, or dispensing of controlled substances,
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(v) had his license suspended or revoked by competent authority of another state for violation of laws
or regulations comparable to those of this state relating to the manufacture distribution, or dispensing of
controlled substances,
(vi) violated any department rule that reflects adversely on the licensee's reliability and integnU with
respect to controlled substances,
(vn) refused inspection of records required to be
maintained under this chapter by a person authorized to inspect them, or
(vin) prescribed, dispensed, administered, or injected an anabolic steroid for the purpose of manipulating human hormonal structure so as to
(A) increase muscle mass, strength, or weight
without medical necessity and without a written
prescription by any practitioner in the course of
his professional practice, or
(B) improve performance in any form of human exercise, sport, or game
(b) The department may limit revocation or suspension
of a license to a particular controlled substance with
respect to which grounds for revocation or suspension
exist
(c) d) Proceedings to deny, revoke, or suspend a license
shall be conducted pursuant to this section and in
accordance with the procedures set forth in Title 58,
Chapter 1, Division of Occupational and Professional
Licensing Act, and conducted m conjunction with the
appropriate representative committee designated by
the director of the department
(n) Nothing in this Subsection (4)(c) gives the
Division of Occupational and Professional Licensing
exclusive authority in proceedings to deny, revoke, or
suspend licenses, except where the department is
designated by law to perform those functions, or,
when not designated by law, is designated by the
executive director of the Department of Commerce to
conduct the proceedings
(d) d) The department may suspend any license simultaneously with the institution of proceedings under
this section if it finds there is an imminent danger to
the public health or safety
(n) Suspension shall continue in effect until the
conclusion of proceedings, including judicial review,
unless withdrawn by the department or dissolved by
a court of competent jurisdiction
(e) d) If a license is suspended or revoked under this
Subsection (4), all controlled substances owned or
possessed by the licensee may be placed under seal in
the discretion of the department
(n) Disposition may not be made of substances
under seal until the time for taking an appeal has
lapsed, or until all appeals have been concluded,
unless a court, upon application, orders the sale of
perishable substances and the proceeds deposited
with the court
(in) If a revocation order becomes final, all controlled substances shall be forfeited
(f) The department shall notify promptly the Drug
Enforcement Administration of all orders suspending or
revoking a license and all forfeitures of controlled substances
(5) (a) Persons licensed under Subsection (2) or (3) shall
maintain records and inventories m conformance with the
record keeping and inventory requirements of federal and
state law and any additional rules issued by the department
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(bj (1) Every physician, dentist, veterinarian, practitioner, or other person who is authorized to administer
or professionally use a controlled substance shall
keep a record of the drugs received by him and a
record of all drugs administered, dispensed, or professionally used by him otherwise than by a prescription
(n) A person using small quantities or solutions or
other preparations of those drugs for local application
has complied with Subsection (5)(b) if he keeps a
record of the quantity, character, and potency of those
solutions or preparations purchased or prepared by
him, and of the dates when purchased or prepared
(6) Controlled substances m Schedules I through V may be
distributed only by a licensee and pursuant to an order form
prepared in compliance with department rules or a lawful
order under the rules and regulations of the United States
(7) (a) A person may not write or authorize a prescription
for a controlled substance unless he is
d) a practitioner authorized to prescribe drugs and
medicine under the laws of this state or under the
laws of another state having similar standards, and
(n) licensed under this chapter or under the laws of
another state having similar standards
(b) A person other than a pharmacist licensed under
the laws of this state, or his licensed intern, as required by
Section 58-17a-302, may not dispense a controlled substance
(c) (l) A controlled substance may not be dispensed
without the written prescription of a practitioner, if
the written prescription is required by the federal
Controlled Substances Act
(a) That written prescription shall be made in
accordance with Subsection (7)(a) and in conformity
with Subsection (7)(d)
(in) In emergency situations, as denned by department rule, controlled substances may be dispensed
upon oral prescription of a practitioner, if reduced
promptly to writing on forms designated by the
department and filed by the pharmacy
(IV) Prescriptions reduced to writing by a pharmacist shall be in conformity with Subsection (7)(d)
(d) Except for emergency situations designated by the
department, a person may not issue, fill, compound, or
dispense a prescription for a controlled substance unless
the prescription is signed m ink or indelible pencil by the
prescnber and contains the following information
d) the name, address, and registry number of the
prescnber,
(n) the name, address, and age of the person to
whom or for whom the prescription is issued,
(in) the date of issuance of the prescription, and
(iv) the name, quantity, and specific directions for
use by the ultimate user of the controlled substance
(e) A prescription may not be written, issued, filled, or
dispensed for a Schedule I controlled substance
(f) Except when administered directly to an ultimate
user by a licensed practitioner, controlled substances are
subject to the following restrictions
(l) A prescription for a Schedule II substance may
be refilled only upon the written prescription of an
authorized practitioner, and a prescription for a
Schedule II controlled substance may not be filled in
a quantity to exceed a one-month's supply, as directed
on the daily dosage rate of the prescriptions
(n) A Schedule III or IV controlled substance may
not be refilled more than six months after the date of
its original issuance or be refilled more than five
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times after the date of the prescription unless re
newed by the practitioner
(m) All other controlled substances in Schedule V
may be refilled as the prescnber's prescription directs, but they may not be refilled one year after the
date the prescription was issued unless renewed by
the practitioner
(iv) Any prescription for a Schedule II, III, and IV
substance that is not presented to a pharmacist for
dispensing by a pharmacist, or, if an oral prescription, that is not obtained within the time periods
established by federal law may not be filled or dispensed
(g) An order for a controlled substance in Schedules II
through V for use by an inpatient or an outpatient of a
licensed hospital is exempt from all requirements of
Subsection (7) if the order is
d) issued or made by a prescribing practitioner
who holds an unrestricted registration with the federal Drug Enforcement Administration, and an active
Utah controlled substance license in good standing
issued by the division under this section, or a medical
resident who is exempted from licensure under Subsection 58-l-307(l)(c),
(n) authorized by the prescribing practitioner
treating the patient and the prescribing practitioner
designates the quantity ordered,
(m) entered upon the record of the patient, the
record is signed by the prescnber affirming his au
thonzation of the order withm 48 hours after filling
or administering the order, and the patient's record
reflects the quantity actually administered, and
(iv) filled and dispensed by a pharmacist practicing his profession withm the physical structure of the
hospital, or the order is taken from a supply lawfully
maintained by the hospital and the amount taken
from the supply is administered directly to the patient authorized to receive it
(h) A practitioner licensed under this chapter may not
prescribe, administer, or dispense a controlled substance
to a minor, without first obtaining the consent required in
Section 78-14-5 of a parent, guardian, or person standing
in loco parentis of the minor except in cases of an
emergency For purposes of this Subsection (7)(h), "minor"
has the same meaning as defined m Section 78-3a-103,
and "emergency" means any physical condition requmng
the administration of a controlled substance for immedi
ate relief of pain or suffering
d) A practitioner licensed under this chapter may not
prescribe or administer dosages of a controlled substance
in excess of medically recognized quantities necessary to
treat the ailment, malady, or condition of the ultimate
user
(j) A practitioner licensed under this chapter may not
prescribe, administer, or dispense any controlled sub
stance to another person knowing that the other person is
using a false name, address, or other personal mforma
tion for the purpose of securing the controlled substance
(k) A person who is licensed under this chapter to
manufacture, distribute, or dispense a controlled sub
stance may not manufacture, distribute, or dispense a
controlled substance to another licensee or any other
authorized person not authorized by this license
(1) A person licensed under this chapter may not omit,
remove, alter, or obliterate a symbol required by this
chapter or by a rule issued under this chapter
(m) A person licensed under this chapter may not
refuse or fail to make, keep, or furnish any record notifi

221

OCCUPATIONS AND PROFESSIONS

cation, order form, statement, invoice, or information
required under this chapter
(n) A person licensed under this chapter may not refuse
entry into any premises for inspection as authorized by
this chapter
(o) A person licensed under this chapter ma> not furnish false or fraudulent material information in any
application, report, or other document required to be kept
by this chapter or willfully make any false statement in
any prescription, order, report, or record required by this
chapter
(8) (a) Any person licensed under this chapter who is found
by the department to have violated any of the provisions
of Subsections (7)(k) through (7)(o) is subject to a fine not
to exceed $5,000 The department shall determine the
procedure for adjudication of any violations in accordance
with Sections 58-1-106 and 58-1-108
(b) Any person who knowingly and intentionally violates Subsections (7)(h) through (7)(j) is
(l) upon first conviction, guilty of a class B misdemeanor,
(n) upon second conviction, guilty of a class A
misdemeanor, and
(m) on third or subsequent conviction, guilty of a
third degree felony
(c) Any person who knowingly and intentionally violates Subsections (7)(k) through (7)(o) shall upon conviction be guilty of a third degree felony
(9) Any information communicated to any licensed practitioner in an attempt to unlawfully procure, or to procure the
administration of, a controlled substance is not considered to
be a privileged communication
2000
58-37-7. L a b e l i n g a n d p a c k a g i n g c o n t r o l l e d s u b s t a n c e .
(1) A person licensed p u r s u a n t to this act may not distribute a controlled substance unless it is packaged and labeled in
compliance with the requirements of Section 305 of the
Federal Comprehensive Drug Abuse Prevention and Control
Act of 1970
(2) No person except a pharmacist for the purpose of filling
a prescnption shall alter, deface, or remove any label affixed
by the manufacturer
(3) Whenever a pharmacist sells or dispenses any controlled substance on a prescription issued by a practitioner, he
shall affix to the container m which the substance is sold or
dispensed
(a) a label showing his own name, address, and registry
number, or the name, address, and registry number of the
pharmacist or pharmacy owner for whom he is lawfully
acting,
(b) the prescription number, the name of the patient, or
if the patient is an animal, the name of the owner of the
animal and the species of the animal,
(c) the name of the practitioner by whom the prescription was written,
(d) any directions stated on the prescription, and
(e) any directions required by rules and regulations
promulgated by the department
(4) A person may not alter the face or remove any label so
long as any of the original contents remain
(5) (a) An individual to whom or for whose use any controlled substance has been prescribed, sold, or dispensed
by a practitioner and the owner of any animal for which
any controlled substance has been prescribed, sold, or
dispensed by a veterinarian may lawfully possess it only
in the container in which it was delivered to him by the
person selling or dispensing it
(b) It is a defense to a prosecution under this subsection that the person being prosecuted produces in court a
valid prescription for the controlled substance or the
original container with the label attached
1997
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C o n t r o l l e d S u b s t a n c e D a t a b a s e — Advisory
c o m m i t t e e — P h a r m a c y reporting requirements — Access — Penalties.
(1) As used in this section
(a) "Committee" means the Controlled Substance Database Advisory Committee created in this section
(b) "Database" means the controlled substance database created in this section
(c) "Database manager" means the person responsible
for operating the database, or his designee
(d) "Division" means the Division of Occupational and
Professional Licensing created in Section 58-1-103
(e) "Drug outlet" has the same definition as in Section
58-17a-102
(f) "Health care facility" has the same definition as in
Section 26-21-2
(2) (a) There is created within the division a controlled
substance database
(b) The division shall administer and direct the functioning of t h e database in accordance with this section
The division may under state procurement laws contract
with another state agency or private entity to establish,
operate, or maintain the database The division in collaboration with the board shall determine whether to operate
the database within the division or contract with another
entity to operate the database, based on an analysis of
costs and benefits
(c) The purpose of the database is to contain data as
described in this section regarding every prescription for
a controlled substance dispensed in the state to any
person other t h a n an inpatient in a licensed health care
facility
(d) Data required by this section shall be submitted in
compliance with this section to the manager of the database by the pharmacist in charge of the drug outlet where
the controlled substance is dispensed
(3) (a) There is created the Controlled Substance Database
Advisory Committee The committee members are
(I) two members representing the Utah Medical
Association,
(II) one member representing the Utah Dental Association,
(III) two members representing the Utah Pharmaceutical Association,
(IV) one member representing the Department of
Public Safety,
(v) one member representing the Utah Association
of Chiefs of Police,
(vi) one member representing the Utah Sheriffs
Association,
(vn) one member representing the state Office of
the Attorney General,
(vm) one member representing the Statewide Association of Public Attorneys, and
(IX) three members representing the general public, and who are not health care providers
(b) The committee shall be appointed and serve in
accordance with Section 58-1-201
(c) The committee shall advise the division regarding
(I) establishing, maintaining, and operating the
database,
(II) access to the database and how access is obtained, and
(III) control of information contained in the database
(4) The pharmacist in charge shall, regarding each controlled substance dispensed by a pharmacist under his supervision other t h a n those dispensed for an inpatient at a health
care facility, submit to the manager of the database the
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lowing information, by a procedure and in a format estabhed by the division
(a) name of the prescribing practitioner,
(b) date of the prescription,
(c) date the prescription was filled,
(d) name of the person for whom the prescription was
written,
(e) positive identification of the person receiving the
prescription, including the type of identification and any
identifying numbers on the identification,
(f) name of the controlled substance,
(g) quantity of controlled substance prescribed,
(h) strength of controlled substance,
(1) quantity of controlled substance dispensed,
(j) dosage quantity and frequency as prescribed,
(k) name of drug outlet dispensing the controlled substance,
(1) name of pharmacist dispensing the controlled substance, and
(m) other relevant information as required by division
rule
(5) The division shall maintain the database in an eleconic file or by other means established by the division to
cihtate use of the database for identification of
(a) prescribing practices and patterns of prescribing
and dispensing controlled substances,
(b) practitioners prescribing controlled substances in
an unprofessional or unlawful manner,
(c) individuals receiving prescriptions for controlled
substances from licensed practitioners, and who subsequently obtain dispensed controlled substances from a
drug outlet in quantities or with a frequency inconsistent
with generally recognized standards of dosage for that
controlled substance, and
(d) individuals presenting forged or otherwise false or
altered prescriptions for controlled substances to a drug
outlet
(6) (a) The division shall by rule establish the electronic
format m which the information required under this
section shall be submitted to the administrator of the
database
(b) The division shall ensure the database system
records and maintains for reference
d) identification of each person who requests or
receives information from the database,
(n) the information provided to each person, and
(in) the date and time the information is requested
or provided
(7) The division shall make rules in collaboration with the
ommittee to
(a) effectively enforce the limitations on access to the
database as described in Subsection (8), and
(b) establish standards and procedures to ensure accurate identification of individuals requesting information
or receiving information without request from the database
(8) The manager of the database shall make information in
he database available only to the following persons, and in
iccordance with the limitations stated and division rules
(a) personnel of the division specifically assigned to
conduct investigations related to controlled substances
laws under the jurisdiction of the division,
(b) authorized division personnel engaged in analysis
of controlled substance prescription information as a part
of the assigned duties and responsibilities of their employment,
(c) a licensed practitioner having authority to prescribe
controlled substances, to the extent the information relates specifically to a current patient of the practitioner, to
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whom the practitioner is prescribing or considering prescribing an\ controlled substance,
(d) a licensed pharmacist having authority to dispense
controlled substances to the extent the information relates specifically to a current patient to whom that pharmacist is dispensing or considering dispensing any controlled substance,
(e) federal, state, and local law enforcement authorities
engaged as a specified duty of their employment in
enforcing laws regulating controlled substances, and
(f) an individual who is the recipient of a controlled
substance prescription entered into the database, upon
providing evidence satisfactory to the database manager
t h a t the individual requesting the information is in fact
the person about whom the data entry was made
(9) Any person who knowingly and intentionally releases
any information in the database in violation of the limitations
under Subsection (8) is guilty of a third degree felony
(10) Any person who obtains or attempts to obtain information from the database by misrepresentation or fraud is guilty
of a third degree felony
(11) (a) A person may not knowingly and intentionally use,
release, publish, or otherwise make available to any other
person or entity any information obtained from the database for any purpose other t h a n those specified in Subsection (8) Each separate violation of this subsection is a
third degree felony and is also subject to a civil penalty
not to exceed $5,000
(b) The procedure for determining a civil violation of
this subsection shall be in accordance with Section 58-1108, regarding adjudicative proceedings within the division
(c) Civil penalties assessed under this subsection shall
be deposited in the General Fund
(12) (a) The failure of a pharmacist in charge to submit
information to the database as required under this section
after the division has submitted a specific written request
for the information or when the division determines the
individual has a demonstrable pattern of failing to submit
the information as required is grounds for the division to
take the following actions in accordance with Section
58-1-401
d) refuse to issue a license to the individual,
(n) refuse to renew the individual's license,
(m) revoke, suspend, restrict, or place on probation
the license,
(IV) issue a public or private reprimand to the
individual,
(v) issue a cease and desist order, and
(vi) impose a civil penalty of not more than $1,000
for each dispensed prescription regarding which the
required information is not submitted
(b) Civil
penalties
assessed
under
Subsection
(12)(a)(vi) shall be deposited in the General Fund
(c) The procedure for determining a civil violation of
this subsection shall be in accordance with Section 58-1108, regarding adjudicative proceedings within the division
(13) An individual who has submitted information to the
database in accordance with this section may not be held
civilly liable for having submitted the information
(14) (a) All department and the division costs necessary to
establish and operate the database shall be funded by
appropriations from the General Fund
(b) Funding for this section shall be appropriated with
out the use of any resources withm the Commerce Service
Fund
(15) All costs associated with recording and submitting
data as required in this section shall be assumed by the
submitting drug outlet
1999
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58-37-8. P r o h i b i t e d a c t s — P e n a l t i e s .
(1) Prohibited acts A — Penalties
(a) Except as authorized by this chapter, it is unlawful
for any person to knowingly and intentionally
d) produce, manufacture, or dispense, or to possess
with intent to produce, manufacture, or dispense, a
controlled or counterfeit substance,
(n) distribute a controlled or counterfeit substance,
or to agree, consent, offer, or arrange to distribute a
controlled or counterfeit substance,
(in) possess a controlled or counterfeit substance
with intent to distribute, or
dv) engage in a continuing criminal enterprise
where
(A) the person participates, directs, or engages
in conduct which results in any violation of any
provision of Title 58, Chapters 37, 37a, 37b, 37c,
or 37d t h a t is a felony, and
(B) the violation is a part of a continuing
series of two or more violations of Title 58,
Chapters 37, 37a, 37b, 37c, or 37d on separate
occasions t h a t are undertaken in concert with
five or more persons with respect to whom the
person occupies a position of organizer, supervisor, or any other position of management
(b) Any person convicted of violating Subsection (l)(a)
with respect to
d) a substance classified in Schedule I or II or a
controlled substance analog is guilty of a second
degree felony and upon a second or subsequent conviction is guilty of a first degree felony,
(n) a substance classified in Schedule III or IV, or
marijuana, is guilty of a third degree felony, and upon
a second or subsequent conviction is guilty of a second
degree felony, or
(in) a substance classified in Schedule V is guilty of
a class A misdemeanor and upon a second or subsequent conviction is guilty of a third degree felony
(c) Any person who has been convicted of a violation of
Subsection (l)(a)(n) or (in) may be sentenced to imprisonment for an indeterminate term as provided by law, but if
the trier of fact finds a firearm as defined in Section
76-10-501 was used, carried, or possessed on his person or
in his immediate possession during the commission or in
furtherance of the offense, the court shall additionally
sentence the person convicted for a term of one year to run
consecutively and not concurrently, and the court may
additionally sentence the person convicted for an indeterminate term not to exceed five years to run consecutively
and not concurrently
(d) Any person convicted of violating Subsection
(lXaXiv) is guilty of a first degree felony punishable by
imprisonment for an indeterminate term of not less than
seven years and which may be for life Imposition or
execution of the sentence may not be suspended, and the
person is not eligible for probation
(2) Prohibited acts B — Penalties
(a) It is unlawful
d) for any person knowingly and intentionally to
possess or use a controlled substance, unless it was
obtained under a valid prescription or order, directly
from a practitioner while acting in the course of his
professional practice, or as otherwise authorized by
this chapter,
(n) for any owner, tenant, licensee, or person in
control of any building, room, tenement, vehicle, boat,
aircraft, or other place knowingly and intentionally to
permit them to be occupied by persons unlawfully
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possessing, using, or distributing controlled sub
stances in any of those locations, or
(m) for any person knowingh and intentionally to
possess an altered or forged prescription or written
order for a controlled substance
(b) Any person convicted of violating Subsection
(2)(a)(i) with respect to
d) marijuana, if the amount is 100 pounds or more,
is guilty of a second degree felony,
(n) a substance classified in Schedule I or II, marijuana, if the amount is more than 16 ounces, but less
than 100 pounds, or a controlled substance analog, is
guilty of a third degree felony, or
(in) marijuana, if the marijuana is not in the form
of an extracted resin from any part of the plant, and
the amount is more than one ounce but less than 16
ounces, is guilty of a class A misdemeanor
(c) Any person convicted of violating Subsection
(2)(aXi) while inside the exterior boundaries of property
occupied by any correctional facility as defined m Section
64-13-1 or any public jail or other place of confinement
shall be sentenced to a penalty one degree greater than
provided m Subsection (2)(b)
(d) Upon a second or subsequent conviction of possession of any controlled substance by a person, that person
shall be sentenced to a one degree greater penalty than
provided in this Subsection (2)
(e) Any person who violates Subsection (2XaXi) with
respect to all other controlled substances not included in
Subsection (2)(b)(i), (n), or (in), including less than one
ounce of marijuana, is guilty of a class B misdemeanor
Upon a second conviction the person is guilty of a class A
misdemeanor, and upon a third or subsequent conviction
the person is guilty of a third degree felony
(f) Any person convicted of violating Subsection
(2Xa)(n) or (2)(a)(in) is
d) on a first conviction, guilty of a class B misdemeanor,
(n) on a second conviction, guilty of a class A
misdemeanor, and
(in) on a third or subsequent conviction, guilty of a
third degree felony
(3) Prohibited acts C — Penalties
(a) It is unlawful for any person knowingly and intentionally
(1) to use in the course of the manufacture or
distribution of a controlled substance a license number which is fictitious, revoked, suspended, or issued
to another person or, for the purpose of obtaining a
controlled substance, to assume the title of, or represent himself to be, a manufacturer, wholesaler, apothecary, physician, dentist, veterinarian, or other authorized person,
(n) to acquire or obtain possession of, to procure or
attempt to procure the administration of, to obtain a
prescription for, to prescribe or dispense to any person known to be attempting to acquire or obtain
possession of, or to procure the administration of any
controlled substance by misrepresentation or failure
by the person to disclose his receiving any controlled
substance from another source, fraud, forgery, decep
tion, subterfuge, alteration of a prescription or written order for a controlled substance, or the use of a
false name or address,
(m) to make any false or forged prescription or
written order for a controlled substance, or to utter
the same, or to alter any prescription or written order
issued or written under the terms of this chapter, or
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(iv) to make, distribute, or possess any punch, die,
plate, stone, or other thing designed to print, imprint,
or reproduce the trademark, trade name, or other
identifying mark, imprint, or device of another or any
likeness of any of the foregoing upon any drug or
container or labeling so as to render any drug a
counterfeit controlled substance
(b) Any person convicted of violating Subsection (3)(a)
s guilty of a third degree felony
Prohibited acts D — Penalties
(a) Notwithstanding other provisions of this section, a
person not authorized under this chapter who commits
any act declared to be unlawful under this section, Title
58, Chapter 37a, Utah Drug Paraphernalia Act, or under
Title 58, Chapter 37b, Imitation Controlled Substances
Act, is upon conviction subject to the penalties and
classifications under Subsection (4Kb) if the act is committed
d) in a public or private elementary or secondary
school or on the grounds of any of those schools,
(n) in a public or private vocational school or
postsecondary institution or on the grounds of any of
those schools or institutions,
(m) in those portions of any building, park, stadium, or other structure or grounds which are, at the
time of the act, being used for an activity sponsored
by or through a school or institution under Subsections (4)(a)(i) and (n),
(iv) in or on the grounds of a preschool or child-care
facility,
(v) in a public park, amusement park, arcade, or
recreation center,
(vi) m a church or synagogue,
(vn) in a shopping mall, sports facility, stadium,
arena, theater, movie house, playhouse, or parking lot
or structure adjacent thereto,
(vm) in a public parking lot or structure,
dx) within 1,000 feet of any structure, facility, or
grounds included in Subsections (4)(a)(i) through
(vm), or
(x) in the immediate presence of a person younger
than 18 years of age, regardless of where the act
occurs
(b) A person convicted under this Subsection (4) is
guilty of a first degree felony and shall be imprisoned for
a term of not less than five years if the penalty t h a t would
otherwise have been established but for this subsection
would have been a first degree felony Imposition or
execution of the sentence may not be suspended, and the
person is not eligible for probation
(c) If the classification t h a t would otherwise have been
established would have been less t h a n a first degree
felony but for this Subsection (4), a person convicted
under this Subsection (4) is guilty of one degree more than
the maximum penalty prescribed for t h a t offense
(d) It is not a defense to a prosecution under this
Subsection (4) that the actor mistakenly believed the
individual to be 18 years of age or older a t the time of the
offense or was unaware of the individual's true age, nor
that the actor mistakenly believed t h a t the location where
the act occurred was not as described in Subsection (4)(a)
or was unaware that the location where the act occurred
was as described in Subsection (4)(a)
(5) Any violation of this chapter for which no penalty is
,pecified is a class B misdemeanor
(6) (a) Any penalty imposed for violation of this section is
in addition to, and not in lieu of, any civil or administrative penalty or sanction authorized by law
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(b) Where violation of this chapter violates a federal
law or the law of another state, conviction or acquittal
under federal law or the law of another state for the same
act is a bar to prosecution in this state
(7) In any prosecution for a violation of this chapter, evidence or proof which shows a person or persons produced,
manufactured, possessed, distributed, or dispensed a controlled substance or substances, is prima facie evidence that
the person or persons did so with knowledge of the character
of the substance or substances
(8) This section does not prohibit a veterinarian, in good
faith and in the course of his professional practice only and not
for humans, from prescribing, dispensing, or administering
controlled substances or from causing the substances to be
administered by an assistant or orderly under his direction
and supervision
(9) Civil or criminal liability may not be imposed under this
section on
(a) any person registered under the Controlled Substances Act who manufactures, distributes, or possesses
an imitation controlled substance for use as a placebo or
investigational new drug by a registered practitioner in
the ordinary course of professional practice or research, or
(b) any law enforcement officer acting m the course and
legitimate scope of his employment
(10) If any provision of this chapter, or the application of
any provision to any person or circumstances, is held invalid,
the remainder of this chapter shall be given effect without the
invalid provision or application
1999
58-37-8.5.

Applicability of Title 76 p r o s e c u t i o n s under
t h i s chapter.
Unless specifically excluded in or inconsistent with the
provisions of this chapter, the provisions of Title 76, Chapters
1, 2, 3, and 4, are fully applicable to prosecutions under this
chapter
1997
58-37-9. I n v e s t i g a t o r s — S t a t u s of p e a c e officers.
Investigators for the Department of Commerce shall, for the
purpose of enforcing the provisions of this chapter, have the
status of peace officers
1995
58-37-10.

S e a r c h w a r r a n t s — A d m i n i s t r a t i v e inspect i o n w a r r a n t s — I n s p e c t i o n s a n d s e i z u r e s of
property w i t h o u t w a r r a n t .
(1) Search warrants relating to offenses involving controlled substances may be authorized in the same manner as
provided m Title 77, Chapter 23
(2) Issuance and execution of administrative inspection
warrants shall be as follows
(a) Any judge or magistrate of this state within his
jurisdiction upon proper oath or affirmation showing
probable cause, may issue w a r r a n t s for the purpose of
conducting administrative inspections authorized by this
act or regulations thereunder and seizures of property
appropriate to such inspections Probable cause for purposes of this act exists upon showing a valid public
interest in the effective enforcement of the act or rules
promulgated thereunder sufficient to justify administrative inspection of the area, premises, building, or conveyance in the circumstances specified in the application for
the warrant
(b) A w a r r a n t shall issue only upon an affidavit of an
officer or employee duly designated and having knowledge
of the facts alleged sworn to before a judge or magistrate
which establish the grounds for issuing the w a r r a n t If
the judge or magistrate is satisfied t h a t grounds for the
application exist or t h a t there is probable cause to believe
they exist, he shall issue a w a r r a n t identifying the area,
premises, building, or conveyance to be inspected, the
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purpose of the inspection, and if appropriate, the type of
property to be inspected, if any The warrant shall
(1) state the grounds for its issuance and the name
of each person whose affidavit has been taken to
support it,
(n) be directed to a person authorized by Section
58-37-9 of this act to execute it,
(m) command the person to whom it is directed to
inspect the area, premises, building, or conveyance
identified for the purpose specified and if appropriate,
direct the seizure of the property specified,
(iv) identify the item or types of property to be
seized, if any,
(v) direct t h a t it be served during normal business
hours and designate the judge or magistrate to whom
it shall be returned
(c) A w a r r a n t issued p u r s u a n t to this section must be
executed and returned within ten days after its date
unless, upon a showing of a need for additional time, the
court instructs otherwise in the w a r r a n t If property is
seized p u r s u a n t to a w a r r a n t , the person executing the
warrant shall give to the person from whom or from
whose premises the property was taken a copy of the
warrant and a receipt for the property taken or leave the
copy and receipt at the place where the property was
taken Return of the w a r r a n t shall be made promptly and
be accompanied by a written inventory of any property
taken The inventory shall be made in the presence of the
person executing the w a r r a n t and of the person from
whose possession or premises the property was taken, if
they are present, or m the presence of at least one credible
person other than the person executing the w a r r a n t A
copy of the inventory shall be delivered to the person from
whom or from whose premises the property was taken
and to the applicant for the w a r r a n t
(d) The judge or magistrate who issued the warrant
under this section shall attach a copy of the return and all
other papers to the w a r r a n t and file them with the court
(3) The department is authorized to make administrative
inspections of controlled premises in accordance with the
following provisions
(a) For purposes of this section only, "controlled premises'' means
d) Places where persons licensed or exempted from
licensing requirements under this act are required to
keep records
(n) Places including factories, warehouses, establishments, and conveyances where persons licensed
or exempted from licensing requirements are permitted to possess, manufacture, compound, process, sell,
deliver, or otherwise dispose of any controlled substance
(b) When authorized by an administrative inspection
warrant a law enforcement officer or employee designated
m Section 58-37-9, upon presenting the warrant and
appropriate credentials to the owner, operator, or agent in
charge, has the right to enter controlled premises for the
purpose of conducting an administrative inspection
(c) When authorized by an administrative inspection
warrant, a law enforcement officer or employee designated m Section 58-37-9 has the right
(I) To inspect and copy records required by this act
(n) To inspect within reasonable limits and a reasonable manner, the controlled premises and all pertinent equipment, finished and unfinished material,
containers, and labeling found, and except as provided m Subsection (3)(e), all other things including
records, files, papers, processes, controls, and facili-
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ties subject to regulation and control by this act or by
rules promulgated by the department
(in) To inventory and stock of any controlled substance and obtain samples of any substance
(d) This section shall not be construed to prevent the
inspection of books and records without a warrant pursuant to an administrative subpoena issued by a court or the
department nor shall it be construed to prevent entries
and administrative inspections including seizures of property without a w a r r a n t
d) With the consent of the owner, operator, or
agent m charge of the controlled premises,
(n) In situations presenting imminent danger to
health or safety,
(m) In situations involving inspection of conveyances where there is reasonable cause to believe that
the mobility of the conveyance makes it impracticable
to obtain a w a r r a n t ,
(iv) In any other exceptional or emergency circumstance where time or opportunity to apply for a
w a r r a n t is lacking, and
(v) In all other situations where a warrant is not
constitutionally required
(e) No inspection authorized by this section shall extend to financial data, sales data, other than shipment
data, or pricing data unless the owner, operator, or agent
in charge of the controlled premises consents in wnting
1987

58-37-11.

D i s t r i c t c o u r t j u r i s d i c t i o n to enjoin violat i o n s — J u r y trial.
(1) The district courts of this state shall have jurisdiction in
proceedings m accordance with the rules of those courts to
enjoin violations of this act
(2) If an alleged violation of an injunction or restraining
order issued under this section occurs, the accused may
demand a jury trial in accordance with the rules of the district
COUrtS

1971

58-37-12.

E n f o r c e m e n t — Coordination and cooperation of federal and state a g e n c i e s — P o w e r s .
The department and all law enforcement agencies charged
with enforcing this act shall cooperate with federal and other
state agencies in discharging their responsibilities concerning
traffic m controlled substances and in suppressing the abuse
of controlled substances l b this end, they are authorized to
(1) Arrange for the exchange of information between
governmental officials concerning the use and abuse of
dangerous substances
(2) Coordinate and cooperate in training programs in
controlled substance law enforcement at the local and
state levels
(3) Cooperate with the United States Department of
Justice and the Utah Department of Pubic Safety by
establishing a centralized unit which will receive, catalog,
file, and collect statistics, including records of drugdependent persons and other controlled substance law
offenders within the state, and make the information
available for federal, state, and local law enforcement
purposes
(4) Conduct programs of eradication aimed at destroying the wild or illicit growth of plant species from which
controlled substances may be extracted
1997
58-37-13.

P r o p e r t y subject t o forfeiture — Seizure —
P r o c e d u r e [Effective until J u l y 1, 2001].
(1) As used in this section
(a) "Complaint" means a verified civil m rem complaint
seeking forfeiture or any criminal information or indictment which contains or is amended to include a demand
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for forfeiture of a defendant's in personam interest in any
property which is subject to forfeiture
(b) "Drug distributing paraphernalia" means any property used or designed to be used in the illegal transportation, storage, shipping, or circulation of a controlled
substance Property is considered "designed to be used"
for one or more of the above-listed purposes if the property
has been altered or modified to include a feature or device
which would actually promote or conceal a violation of
this chapter
(c) "Drug manufacturing equipment or supplies" includes any illegally possessed controlled substance precursor, or any chemical, laboratory equipment, or laboratory supplies possessed with intent to engage in
clandestine laboratory operation as defined in Section
58-37d-3
(d) "Interest holder" means a secured party as defined
in Section 70A-9-105(l)(m), a mortgagee, hen creditor, or
the beneficiary of a security interest or encumbrance
pertaining to an interest in property, whose interest
would be perfected against a good faith purchaser for
value A person who holds property for the benefit of or as
an agent or nominee for another, or who is not in substantial compliance with any statute requiring an interest in
property to be recorded or reflected in public records in
order to perfect the interest against a good faith purchaser for value, is not an interest holder
(e) "Proceeds" means property acquired directly or indirectly from, produced through, realized through, or
caused by an act or omission and includes any property of
any kind without reduction for expenses incurred in the
acquisition, maintenance, or production of t h a t property,
or any other purpose
(f) "Resolution of criminal charges" occurs at the time a
claimant who is also charged with violations under Title
58, Chapters 37, 37a, 37b, 37c, or 37d enters a plea, upon
return of a jury verdict or court ruling in a criminal trial,
or upon dismissal of the criminal charge
(g) "Violation of this chapter" means any conduct prohibited by Title 58, Chapters 37, 37a, 37b, 37c, or 37d or
any conduct occurring outside the state which would be a
violation of the laws of the place where the conduct
occurred and which would be a violation of Title 58,
Chapters 37, 37a, 37b, 37c, or 37d if the conduct had
occurred in this state
(2) The following are subject to forfeiture and no property
right exists in them
(a) all controlled substances which have been manufactured, distributed, dispensed, or acquired m violation of
this chapter,
(b) all raw materials, products, and equipment of any
kind used, or intended for use, in manufacturing, compounding, processing, delivering, importing, or exporting
any controlled substance in violation of this chapter,
(c) all property used or intended for use as a container
for property described m Subsections (2)(a) and (2Kb),
(d) all hypodermic needles, syringes, and other paraphernalia, not including capsules used with health food
supplements and herbs, used or intended for use to
administer controlled substances in violation of this chapter,
(e) all conveyances including aircraft, vehicles, or vessels used or intended for use, to transport, or in any
manner facilitate the transportation, sale, receipt, simple
possession, or concealment of property described m Subsections (2)(a) and (2)(b), except t h a t
d) a conveyance used by any person as a common
carrier in the transaction of business as a common
carrier may not be forfeited under this section unless
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the owner or other person in charge of the conveyance
was a consenting party or knew or had reason to
know of the violation of this chapter,
(n) a conveyance may not be forfeited under this
section by reason of any act or omission committed or
omitted without the owner's knowledge or consent,
and
(in) any forfeiture of a conveyance is subject to the
claim of an interest holder who did not know or have
reason to know after the exercise of reasonable dih
gence t h a t a violation would or did take place in the
use of the conveyance,
(f) all books, records, and research, including formulas,
microfilm, tapes, and data used or intended for use in
violation of this chapter,
(g) everything of value furnished or intended to be
furnished in exchange for a controlled substance in violation of this chapter, and all moneys, negotiable instruments, and securities used or intended to be used to
facilitate any violation of this chapter An interest in
property may not be forfeited under this subsection unless
it is proven by a preponderance of the evidence that the
interest holder knew, had reason to know of, or consented
to the conduct which made the property subject to forfeiture The burden of presenting this evidence shall be upon
the state,
(h) all imitation controlled substances as defined in
Section 58-37b-2, Imitation Controlled Substances Act,
d) all warehousing, housing, and storage facilities, or
interest in real property of any kind used, or intended for
use, in producing, cultivating, warehousing, storing, protecting, or manufacturing any controlled substances in
violation of this chapter, except that
(I) any forfeiture of a housing, warehousing, or
storage facility or interest in real property is subject
to the claim of an interest holder who did not know or
have reason to know after the exercise of reasonable
diligence t h a t a violation would take place on the
property,
(n) an interest in property may not be forfeited
under this subsection if the interest holder did not
know or have reason to know of the conduct which
made the property subject to forfeiture, or did not
willingly consent to the conduct, and
(m) unless the premises are used in producing
cultivating, or manufacturing controlled substances,
a housing, warehousing, or storage facility or interest
in real property may not be forfeited under this
subsection unless cumulative sales of controlled sub
stances on the property within a two-month period
total or exceed $1,000, or the street value of any
controlled substances found on the premises at any
given time totals or exceeds $1,000 A narcotics officer
experienced in controlled substances law enforcement may testify to establish the street value of the
controlled substances for purposes of this subsection
(j) any firearm, weapon, or ammunition carried or used
during or in relation to a violation of this chapter or any
firearm, weapon, or ammunition kept or located within
the proximity of controlled substances or other property
subject to forfeiture under this section, and
(k) all proceeds traceable to any violation of this chap
ter There is a rebuttable presumption that all money,
coins, and currency found m proximity to forfeitable
controlled substances, drug manufacturing equipment or
supplies, drug distributing paraphernalia, or forfeitable
records of importation, manufacture, or distribution of
controlled substances are proceeds traceable to a violation
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of this chapter The burden of proof is upon the claimant
of the property to rebut this presumption
(3) (a) Property subject to forfeiture under this chapter
may be seized by any peace officer of this state upon
process issued by any court having jurisdiction over the
property However, seizure without process may be made
when
d) the seizure is incident to an arrest or search
under a search w a r r a n t or an inspection under an
administrative inspection warrant,
(n) the property subject to seizure has been the
subject of a prior judgment in favor of the state in a
criminal injunction or forfeiture proceeding under
this chapter,
(in) the peace officer has probable cause to believe
that the property is directly or indirectly dangerous
to health or safety, or
dv) the peace officer h a s probable cause to believe
t h a t the property has been used or intended to be
used in violation of this chapter and has probable
cause to believe the property will be damaged, intentionally diminished m value, destroyed, concealed, or
removed from the state
(b) Upon the filing of a complaint, the court shall
immediately issue to the seizing agency a w a r r a n t for
seizure of any property subject to forfeiture which had
been seized without a w a r r a n t in a manner described in
this subsection
(4) In the event of seizure under Subsection (3), forfeiture
proceedings under Subsection (9) shall be instituted within 90
days of the seizure The time period may by extended by the
court having jurisdiction ovei the property upon notice to all
claimants and interest holders and for good cause shown
(5) Property taken or detained under this section is not
repleviable but is in custody of the law enforcement agency
making the seizure, subject only to the orders and decrees of
the court or the official having jurisdiction When property is
seized under this chapter, the appropriate person or agency
may
(a) place the property under seal,
(b) remove the property to a place designated by it or
the w a r r a n t under which it was seized, or
(c) take custody of the property and remove it to an
appropriate location for disposition in accordance with
law
(6) All substances listed in Schedule I t h a t are possessed,
transferred, distributed, or offered for distribution m violation
of this chapter are contraband and no property right shall
exist m them All substances listed m Schedule I which are
seized or come into the possession of the state may be retained
for any evidentiary or investigative purpose, including sampling or other preservation prior to disposal or destruction by
the state
(7) All marijuana or any species of plants from which
controlled substances in Schedules I and II are derived which
have been planted or cultivated in violation of this chapter, or
of which the owners or cultivators are unknown, or are wild
growths, may be seized and retained for any evidentiary or
investigative purpose, including sampling or other preservation prior to disposal or destruction by the state Failure, upon
demand by the department or its authorized agent, of any
person in occupancy or in control of land or premises upon
which species of plants are growing or being stored, to produce
an appropriate license or proof t h a t he is the holder of a
license, is authority for the seizure and forfeiture of the plants
(8) When any property is forfeited under this chapter by a
finding of the court t h a t no person is entitled to recover the
property, it shall be deposited in the custody of the Division of
Finance Disposition of all property is as follows
(a) The state may include in its complaint seeking
forfeiture, a request that the seizing agency be awarded
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the property Upon a finding that the seizing agency is
able to use the forfeited property in the enforcement of
controlled substances laws, the court having jurisdiction
over the case shall award the property to the seizing
agency Each agency shall use the forfeited property for
controlled substance law enforcement purposes only Forfeited property or proceeds from the sale of forfeited
property may not be used to pay any cash incentive,
award, or bonus to any peace officer or individual acting
as an agent for the agency, nor may it be used to supplant
any ordinary operating expense of the agency The seizing
agency shall pay to the prosecuting agency the legal costs
incurred in filing and pursuing the forfeiture action
Property forfeited under this section may not be applied
by the court to costs or fines assessed against any defendant in the case
(b) The seizing agency, or if it makes no application,
any state agency, bureau, county, or municipality, which
demonstrates a need for specific property or classes of
property subject to forfeiture shall be given the property
for use in enforcement of controlled substances laws upon
the payment of costs to the county attorney or, if within a
prosecution district, the district attorney for legal costs
for filing and pursuing the forfeiture and upon application
for the property to the director of the Division of Finance
The application shall clearly set forth the need for the
property and the use to which the property will be put
(c) The director of the Division of Finance shall review
all applications for property submitted under Subsection
(8Kb) and, if the seizing agency makes no application,
m a k e a determination based on necessity and advisability
as to final disposition and shall notify the designated
applicant or seizing agency, where no application is made,
who may obtain the property upon payment of all costs to
the appropriate department The Division of Finance
shall in turn reimburse the prosecuting agency or agencies for costs of filing and pursuing the forfeiture action,
not to exceed the amount of the net proceeds received for
the sale of the property Any proceeds remaining after
payment shall be returned to the seizing agency or
agencies
(d) If no disposition is made upon an application under
Subsection (8)(a) or (b), the director of the Division of
Finance shall dispose of the property by public bidding or
as considered appropriate, by destruction Proof of destruction shall be upon oath of two officers or employees of
the department having charge of the property, and verified by the director of the department or his designated
agent
(9) Forfeiture proceedings shall be commenced as follows
(a) For actions brought under Subsections (2)(a)
through (2)(j), a complaint shall be prepared by the
county attorney, or if withm a prosecution district, the
district attorney, or the attorney general, and filed m a
court of record where the property was seized or is to be
seized In cases in which the claimant of the property is
also charged as a criminal defendant, the complaint shall
be filed in the county where the criminal charges arose,
regardless of the location of the property The complaint
shall include
d) a description of the property which is subject to
forfeiture,
(n) the date and place of seizure, if known, and
(in) the allegations of conduct which gives rise to
forfeiture
(b) In cases where a claimant is also charged as a
criminal defendant, the forfeiture shall proceed as part of
the criminal prosecution as an in personam action against
the defendant's interest in the property subject to forfei-
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ture A defendant need not file a written answer to the
eomplaint, but may acknowledge or deny interest in the
property at the time of first appearance on the criminal
charges If a criminal information or indictment is
amended to include a demand for forfeiture, the defendant may respond to the demand at the time of the
amendment
(1) Unless motion for disposition is made by the
defendant, the determination of forfeiture shall be
stayed until resolution of the criminal charges Hearing on the forfeiture shall be before the court without
a jury The court may consider any evidence presented m the criminal case, and receive any other
evidence offered by the state or the defendant The
court shall determine by a preponderance of the
evidence the issues in the case and order forfeiture or
release of the property as it determines
(n) A defendant may move the court to transfer the
forfeiture action, to stay all action, including discovery, m the forfeiture, or for hearing on the forfeiture
any time prior to trial of the criminal charges Either
party may move the court to enter a finding of
forfeiture as to defendant's interest in part or all of
the property, either by default or by stipulation Upon
entry of a finding, the court shall stay the entry of
judgment until resolution of the criminal charges
Any finding of forfeiture entered by the court prior to
resolution of the criminal charges may not constitute
a separate judgment, and any motion for disposition,
stay, severance, or transfer of the forfeiture action
may not create a separate proceeding Upon the
granting of a motion by the defendant for disposition,
stay, severance, or transfer of the forfeiture action,
the defendant shall be considered to have waived any
claim that the defendant has been twice put m
jeopardy for the same offense
(in) Any other person claiming an interest in property subject to forfeiture under this subsection may
not intervene in a trial or appeal of a complaint filed
under this subsection Following the entry of an in
personam forfeiture order, or upon the filing of a
petition for release under Subsection (e), the county
attorney, district attorney, or attorney general may
proceed with a separate in rem action to resolve any
other claims upon the property subject to forfeiture
(c) A complaint seeking forfeiture under Subsection
(2)(k) shall be prepared by the county attorney, or if
within a prosecution district, the district attorney, or by
the attorney general, either in personam as part of a
criminal prosecution, or m a separate civil in rem action
against the property alleged to be proceeds, and filed in
the county where the property is seized or encumbered, if
the proceeds are located outside the state A finding that
property is the proceeds of a violation of this chapter does
not require proof that the property is the proceeds of any
particular exchange or transaction Proof that property is
proceeds may be shown by evidence which establishes all
of the following by a preponderance of the evidence
(1) that the person has engaged in conduct in
violation of this chapter,
(n) that the property was acquired by the person
during that period when the conduct in violation of
this chapter occurred or within a reasonable time
after that penod, and
(m) that there was no likely source for the property
other than conduct in violation of the chapter
(d) Notice of the seizure and intended forfeiture shall
be filed with the clerk of the court, and served upon all
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persons known to the county attorney or district attorney
to have a claim in the property by
(1) personal service upon a claimant who is charged
in a cnminal information or indictment, and
(n) certified mail to each claimant whose name and
address is known or to each owner whose right, title,
or interest is of record in the Division of Motor
Vehicles to the address given upon the records of the
division, which service is considered complete even
though the mail is refused or cannot be forwarded
The county attorney, district attorney, or attorney
general shall make one publication in a newspaper of
general circulation in the county where the seizure
was made for all other claimants whose addresses are
unknown, but who are believed to have an interest m
the property
(e) Except under Subsection (9)(a) in personam actions,
any claimant or interest holder shall file with the court a
verified answer to the complaint within 20 days after
service When property is seized under this chapter, any
interest holder or claimant of the property, prior to being
served with a complaint under this section, may file a
petition in the court having jurisdiction for release of his
interest m the property The petition shall specify the
claimant's interest in the property and his right to have it
released A copy shall be served upon the county attorney
or, if within a prosecution district, the distnct attorney m
the county of the seizure, who shall answer the petition
within 20 days A petitioner need not answer a complaint
of forfeiture
(f) For civil actions in rem, after 20 days following
service of a complaint or petition for release, the court
shall examine the record and if no answer is on file, the
court shall allow the complainant or petitioner an opportunity to present evidence in support of his claim and
order forfeiture or release of the property as the court
determines If the county attorney or district attorney has
not filed an answer to a petition for release and the court
determines from the evidence that the petitioner is not
entitled to recovery of the property, it shall enter an order
directing the county attorney or district attorney to answer the petition within ten days If no answer is filed
withm that period, the court shall order the release of the
property to the petitioner entitled to receive it
(g) When an answer to a complaint or petition appears
of record at the end of 20 days, the court shall set the
matter for hearing At this hearing all interested parties
may present evidence of their rights of release of the
property following the state's evidence for forfeiture The
court shall determine by a preponderance of the evidence
the issues m the case and order forfeiture or release of the
property as it determines
(h) When the court determines that claimants have no
right in the property in whole or in part, it shall declare
the property to be forfeited
d) When the court determines that property, in whole
or in part, is not subject to forfeiture, it shall order release
of the property to the proper claimant If the court
determines that the property is subject to forfeiture and
release in part, it shall order partial release and partial
forfeiture When the property cannot be divided for partial forfeiture and release, the court shall order it sold and
the proceeds distributed
d) first, proportionally among the legitimate
claimants,
(n) second, to defray the costs of the action, including seizure, storage of the property, legal costs of
filing and pursuing the forfeiture, and costs of sale,
and
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(in) third, to the Division of Finance for the General Fund
(j) In a proceeding under this section where forfeiture
is declared, in whole or in part, the court shall assess all
costs of the forfeiture proceeding, including seizure and
storage of the property, against the individual or individuals whose conduct was the basis of the forfeiture, and may
assess costs against any other claimant or claimants to
the property as appropriate
1996
Property subject to forfeiture — Seizure
— Procedure [Effective July 1, 2001].
(1) As used in this section
(a) "Complaint" means a verified civil m rem complaint
seeking forfeiture or any criminal information or indictment which contains or is amended to include a demand
for forfeiture of a defendant's in personam interest in any
property which is subject to forfeiture
(b) "Drug distributing paraphernalia" means any property used or designed to be used in the illegal transportation, storage, shipping, or circulation of a controlled
substance Property is considered "designed to be used"
for one or more of the above-listed purposes if the property
has been altered or modified to include a feature or device
which would actually promote or conceal a violation of
this chapter
(c) "Drug manufacturing equipment or supplies" includes any illegally possessed controlled substance precursor, or any chemical, laboratory equipment, or laboratory supplies possessed with intent to engage in
clandestine laboratory operation as defined in Section
58-37d-3
(d) "Interest holder" means a secured party as denned
in Section 70A-9a-102, a mortgagee, hen creditor, or the
beneficiary of a security interest or encumbrance pertaining to an interest in property, whose interest would be
perfected against a good faith purchaser for value A
person who holds property for the benefit of or as an agent
or nominee for another, or who is not in substantial
compliance with any statute requiring an interest in
property to be recorded or reflected in public records m
order to perfect the interest against a good faith purchaser for value, is not an interest holder
(e) "Proceeds" means property acquired directly or indirectly from, produced through, realized through, or
caused by an act or omission and includes any property of
any kind without reduction for expenses incurred in the
acquisition, maintenance, or production of that property,
or any other purpose
(f) "Resolution of criminal charges" occurs at the time a
claimant who is also charged with violations under Title
58, Chapters 37, 37a, 37b, 37c, or 37d enters a plea, upon
return of a jury verdict or court ruling in a criminal trial,
or upon dismissal of the criminal charge
(g) "Violation of this chapter" means any conduct prohibited by Title 58, Chapters 37, 37a, 37b, 37c, or 37d or
any conduct occurring outside the state which would be a
violation of the laws of the place where the conduct
occurred and which would be a violation of Title 58,
Chapters 37, 37a, 37b, 37c, or 37d if the conduct had
occurred in this state
(2) The following are subject to forfeiture and no property
nght exists m them
(a) all controlled substances which have been manufactured, distributed, dispensed, or acquired m violation of
this chapter,
(b) all raw materials, products, and equipment of any
kind used, or intended for use, m manufacturing, compounding, processing, delivering, importing, or exporting
any controlled substance m violation of this chapter,
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(c) all property used or intended for use as a container
for property described in Subsections (2)(a) and (2Kb),
(d) all hypodermic needles, syringes, and other paraphernalia, not including capsules used with health food
supplements and herbs, used or intended for use to
administer controlled substances in violation of this chapter,
(e) all conveyances including aircraft, vehicles, or vessels used or intended for use, to transport, or in any
manner facilitate the transportation, sale, receipt, simple
possession, or concealment of property described in Sub
sections (2)(a) and (2Kb), except that
d) a conveyance used by any person as a common
carrier in the transaction of business as a common
carrier may not be forfeited under this section unless
the owner or other person in charge of the conveyance
was a consenting party or knew or had reason to
know of the violation of this chapter,
(u) a conveyance may not be forfeited under this
section by reason of any act or omission committed or
omitted without the owner's knowledge or consent,
and
(m) any forfeiture of a conveyance is subject to the
claim of an interest holder who did not know or have
reason to know after the exercise of reasonable diligence that a violation would or did take place in the
use of the conveyance,
(f) all books, records, and research, including formulas,
microfilm, tapes, and data used or intended for use in
violation of this chapter,
(g) everything of value furnished or intended to be
furnished m exchange for a controlled substance in violation of this chapter, and all moneys, negotiable instruments, and securities used or intended to be used to
facilitate any violation of this chapter An interest in
property may not be forfeited under this subsection unless
it is proven by a preponderance of the evidence that the
interest holder knew, had reason to know of, or consented
to the conduct which made the property subject to forfeiture The burden of presenting this evidence shall be upon
the state,
(h) all imitation controlled substances as defined in
Section 58-37b-2, Imitation Controlled Substances Act,
d) all warehousing, housing, and storage facilities, or
interest in real property of any kind used, or intended for
Use, in producing, cultivating, warehousing, storing, protecting, or manufacturing any controlled substances in
violation of this chapter, except that
d) any forfeiture of a housing, warehousing, or
storage facility or interest in real property is subject
to the claim of an interest holder who did not know or
have reason to know after the exercise of reasonable
diligence that a violation would take place on the
property,
(n) an interest in property may not be forfeited
under this subsection if the interest holder did not
know or have reason to know of the conduct which
made the property subject to forfeiture, or did not
willingly consent to the conduct, and
(m) unless the premises are used in producing,
cultivating, or manufacturing controlled substances,
a housing, warehousing, or storage facility or interest
m real property may not be forfeited under this
subsection unless cumulative sales of controlled substances on the property within a two-month period
total or exceed $1,000, or the street value of any
controlled substances found on the premises at any
given time totals or exceeds $1,000 A narcotics officer
experienced in controlled substances law enforce-
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ment may testify to establish the street value of the
controlled substances for purposes of this subsection,
(j) any firearm, weapon, or ammunition carried or used
during or in relation to a violation of this chapter or any
firearm, weapon, or ammunition kept or located within
the proximity of controlled substances or other property
subject to forfeiture under this section, and
(k) all proceeds traceable to any violation of this chapter There is a rebuttable presumption t h a t all money,
coins, and currency found in proximity to forfeitable
controlled substances, drug manufacturing equipment or
supplies, drug distributing paraphernalia, or forfeitable
records of importation, manufacture, or distribution of
controlled substances are proceeds traceable to a violation
of this chapter The burden of proof is upon the claimant
of the property to rebut this presumption
(3) (a) Property subject to forfeiture under this chapter
may be seized by any peace officer of this state upon
process issued by any court having jurisdiction over the
property However, seizure without process may be made
when
(1) the seizure is incident to an arrest or search
under a search w a r r a n t or an inspection under an
administrative inspection warrant,
(n) the property subject to seizure has been the
subject of a prior judgment in favor of the state in a
criminal injunction or forfeiture proceeding under
this chapter,
(in) the peace officer has probable cause to believe
that the property is directly or indirectly dangerous
to health or safety, or
(IV) the peace officer has probable cause to believe
that the property has been used or intended to be
used in violation of this chapter and has probable
cause to believe the property will be damaged, intentionally diminished in value, destroyed, concealed, or
removed from the state
(b) Upon the filing of a complaint, the court shall
immediately issue to the seizing agency a w a r r a n t for
seizure of any property subject to forfeiture which had
been seized without a w a r r a n t in a m a n n e r described in
this Subsection (3)
(4) In the event of seizure under Subsection (3), forfeiture
proceedings under Subsection (9) shall be instituted within 90
days of the seizure The time period may by extended by the
court having jurisdiction over the property upon notice to all
claimants and interest holders and for good cause shown
(5) Property taken or detained under this section is not
repleviable but is in custody of the law enforcement agency
making the seizure, subject only to the orders and decrees of
the court or the official having jurisdiction When property is
seized under this chapter, the appropriate person or agency
may
(a) place the property under seal,
(b) remove the property to a place designated by it or
the warrant under which it was seized, or
(c) take custody of the property and remove it to an
appropriate location for disposition in accordance with
law
(6) All substances listed in Schedule I t h a t are possessed,
transferred, distributed, or offered for distribution in violation
of this chapter are contraband and no property right shall
exist in them All substances listed in Schedule I which are
seized or come into the possession of the state may be retained
for any evidentiary or investigative purpose, including sampling or other preservation prior to disposal or destruction by
the state
(7) All marijuana or any species of plants from which
controlled substances in Schedules I and II are derived which
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have been planted or cultivated in violation of this chapter, or
of which the owners or cultivators are unknown, or are wild
growths, may be seized and retained for any evidentiary or
investigative purpose, including sampling or other preservation prior to disposal or destruction by the state Failure, upon
demand by the department or its authorized agent, of any
person in occupancy or in control of land or premises upon
which species of plants are growing or being stored, to produce
an appropriate license or proof that he is the holder of a
license, is authority for the seizure and forfeiture of the plants
(8) When any property is forfeited under this chapter by a
finding of the court that no person is entitled to recover the
property, it shall be deposited in the custody of the Division of
Finance Disposition of all property is as follows
(a) The state may include in its complaint seeking
forfeiture, a request t h a t the seizing agenc> be awarded
the property Upon a finding t h a t the seizing agency is
able to use the forfeited property in the enforcement of
controlled substances laws, the court having jurisdiction
over the case shall award the property to the seizing
agency Each agency shall use the forfeited property for
controlled substance law enforcement purposes only Forfeited property or proceeds from the sale of forfeited
property may not be used to pay any cash incentive,
award, or bonus to any peace officer or individual acting
as an agent for the agency, nor may it be used to supplant
any ordinary operating expense of the agency The seizing
agency shall pay to the prosecuting agency the legal costs
incurred in filing and pursuing the forfeiture action
Property forfeited under this section may not be applied
by the court to costs or fines assessed against any defendant in the case
(b) The seizing agency, or if it makes no application,
any state agency, bureau, county, or municipality, which
demonstrates a need for specific property or classes of
property subject to forfeiture shall be given the property
for use in enforcement of controlled substances laws upon
the payment of costs to the county attorney or, if within a
prosecution district, the district attorney for legal costs
for filing and pursuing the forfeiture and upon application
for the property to the director of the Division of Finance
The application shall clearly set forth the need for the
property and the use to which the property will be put
(c) The director of the Division of Finance shall review
all applications for property submitted under Subsection
(8Kb) and, if the seizing agency makes no application,
make a determination based on necessity and advisability
as to final disposition and shall notify the designated
applicant or seizing agency, where no application is made,
who may obtain the property upon payment of all costs to
the appropriate department The Division of Finance
shall in turn reimburse the prosecuting agency or agencies for costs of filing and pursuing the forfeiture action,
not to exceed the amount of the net proceeds received for
the sale of the property Any proceeds remaining after
payment shall be returned to the seizing agency or
agencies
(d) If no disposition is made upon an application under
Subsection (8)(a) or (b), the director of the Division of
Finance shall dispose of the property by public bidding or
as considered appropriate, by destruction Proof of destruction shall be upon oath of two officers or employees of
the department having charge of the property, and verified by the director of the department or his designated
agent
(9) Forfeiture proceedings shall be commenced as follows
(a) For actions brought under Subsections (2)(a)
through (2)(j), a complaint shall be prepared by the
county attorney, or if within a prosecution district, the
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court of record where the property was seized or is to be
seized In cases in which the claimant of the property is
also charged as a criminal defendant, the complaint shall
be filed m the county where the criminal charges arose,
regardless of the location of the property The complaint
shall include
(1) a description of the property which is subject to
forfeiture,
(n) the date and place of seizure, if known, and
(in) the allegations of conduct which gives rise to
forfeiture
(b) In cases where a claimant is also charged as a
cnminal defendant, the forfeiture shall proceed as part of
the criminal prosecution as an m personam action against
the defendant's interest in the property subject to forfeiture A defendant need not file a written answer to the
complaint, but may acknowledge or deny interest m the
property at the time of first appearance on the criminal
charges If a criminal information or indictment is
amended to include a demand for forfeiture, the defendant may respond to the demand at the time of the
amendment
(1) Unless motion for disposition is made by the
defendant, the determination of forfeiture shall be
stayed until resolution of the criminal charges Hearing on the forfeiture shall be before the court without
a jury The court may consider any evidence presented in the criminal case, and receive any other
evidence offered by the state or the defendant The
court shall determine by a preponderance of the
evidence the issues in the case and order forfeiture or
release of the property as it determines
(n) A defendant may move the court to transfer the
forfeiture action, to stay all action, including discovery, in the forfeiture, or for hearing on the forfeiture
any time prior to trial of the criminal charges Either
party may move the court to enter a finding of
forfeiture as to defendant's interest m part or all of
the property, either by default or by stipulation Upon
entry of a finding, the court shall stay the entry of
judgment until resolution of the criminal charges
Any finding of forfeiture entered by the court prior to
resolution of the criminal charges may not constitute
a separate judgment, and any motion for disposition,
stay, severance, or transfer of the forfeiture action
may not create a separate proceeding Upon the
granting of a motion by the defendant for disposition,
stay, severance, or transfer of the forfeiture action,
the defendant shall be considered to have waived any
claim t h a t the defendant has been twice put in
jeopardy for the same offense
(in) Any other person claiming an interest in property subject to forfeiture under this subsection may
not intervene in a trial or appeal of a complaint filed
under this subsection Following the entry of an in
personam forfeiture order, or upon the filing of a
petition for release under Subsection (9)(e), the
county attorney, district attorney, or attorney general
may proceed with a separate in rem action to resolve
any other claims upon the property subject to forfeiture
(c) A complaint seeking forfeiture under Subsection
(2)(k) shall be prepared by the county attorney, or if
within a prosecution district, the district attorney, or by
the attorney general, either in personam as part of a
criminal prosecution, or in a separate civil in rem action
against the property alleged to be proceeds, and filed in
the county where the property is seized or encumbered, if
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the proceeds are located outside the state A finding that
property is the proceeds of a violation of this chapter does
not require proof that the property is the proceeds of any
particular exchange or transaction Proof that property is
proceeds may be shown by evidence which establishes all
of the following by a preponderance of the evidence
(1) t h a t the person has engaged in conduct in
violation of this chapter,
(n) that the property was acquired by the person
during t h a t period when the conduct in violation of
this chapter occurred or within a reasonable time
after t h a t period, and
(in) that there was no likely source for the property
other t h a n conduct m violation of the chapter
(d) Notice of the seizure and intended forfeiture shall
be filed with the clerk of the court, and served upon all
persons known to the county attorney or district attorney
to have a claim in the property by
(1) personal service upon a claimant who is charged
in a criminal information or indictment, and
(n) certified mail to each claimant whose name and
address is known or to each owner whose right, title,
or interest is of record in the Division of Motor
Vehicles to the address given upon the records of the
division, which service is considered complete even
though the mail is refused or cannot be forwarded
The county attorney, district attorney, or attorney
general shall make one publication in a newspaper of
general circulation in the county where the seizure
was made for all other claimants whose addresses are
unknown, but who are believed to have an interest in
the property
(e) Except under Subsection (9)(a) in personam actions,
any claimant or interest holder shall file with the court a
verified answer to the complaint within 20 days after
service When property is seized under this chapter, any
interest holder or claimant of the property, prior to being
served with a complaint under this section, may file a
petition in the court having jurisdiction for release of his
interest in the property The petition shall specify the
claimant's interest in the property and his right to have it
released A copy shall be served upon the county attorney
or, if within a prosecution district, the district attorney in
the county of the seizure, who shall answer the petition
within 20 days A petitioner need not answer a complaint
of forfeiture
(f) For civil actions in rem, after 20 days following
service of a complaint or petition for release, the court
shall examine the record and if no answer is on file, the
court shall allow the complainant or petitioner an opportunity to present evidence in support of his claim and
order forfeiture or release of the property as the court
determines If the county attorney or district attorney has
not filed an answer to a petition for release and the court
determines from the evidence that the petitioner is not
entitled to recovery of the property, it shall enter an order
directing the county attorney or district attorney to answer the petition within ten days If no answer is filed
within t h a t period, the court shall order the release of the
property to the petitioner entitled to receive it
(g) When an answer to a complaint or petition appears
of record at the end of 20 days, the court shall set the
matter for hearing At this hearing all interested parties
may present evidence of their rights of release of the
property following the state's evidence for forfeiture The
court shall determine by a preponderance of the evidence
the issues in the case and order forfeiture or release of the
property as it determines
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(h) When the court determines t h a t claimants have no
right in the property in whole or in part, it shall declare
the property to be forfeited
(1) When the court determines t h a t property, in whole
or in part, is not subject to forfeiture, it shall order release
of the property to the proper claimant If the court
determines that the property is subject to forfeiture and
release in part, it shall order partial release and partial
forfeiture When the property cannot be divided for partial forfeiture and release, the court shall order it sold and
the proceeds distributed
(1) first, proportionally among the legitimate
claimants,
(n) second, to defray the costs of the action, including seizure, storage of the property, legal costs of
filing and pursuing the forfeiture, and costs of sale,
and
(in) third, to the Division of Finance for the General Fund
(j) In a proceeding under this section where forfeiture
is declared, in whole or in part, the court shall assess all
costs of the forfeiture proceeding, including seizure and
storage of the property, against the individual or individuals whose conduct was the basis of the forfeiture, and may
assess costs against any other claimant or claimants to
the property as appropriate
2000

58-37-18.

58-37-14. Resort for illegal use or possession of controlled substances deemed common nuisance
— District court power to suppress and enjoin.
(1) Any store, shop, warehouse, dwelling house, building,
vehicle, boat, aircraft, or other place to which users or possessors of any controlled substances, listed in schedules I
through V, resort or where use or possession of any substances
violates this act, or which is used for illegal keeping, storing,
or selling any substances listed as controlled substances in
schedules I through V shall be deemed a common nuisance No
person shall open, keep, or maintain any such place
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(2) The district court has the power to make any order
necessary or reasonable to suppress any nuisance and to
enjoin any person or persons from doing any act calculated to
cause, or permit the continuation of a nuisance
1971
58-37-15.

B u r d e n of proof in p r o c e e d i n g s o n v i o l a t i o n s

— Enforcement officers exempt from liability.
(1) It is not necessary for the state to negate any exemption
or exception set forth in this act m any complaint, information,
indictment or other pleading or trial, hearing, or other proceeding under this act, and the burden of proof of any
exemption or exception is upon the person claiming its benefit
(2) In absence of proof that a person is the duly authorized
holder of an appropriate license, registration, order form, or
prescription issued under this act, he shall be presumed not to
be the holder of a license, registration, order form, or prescription, and the burden of proof is upon him to rebut the
presumption
(3) No liability shall be imposed upon any duly authorized
state or federal officer engaged m the enforcement of this act
who is engaged in the enforcement of any law, municipal
ordinance, or regulation relating to controlled substances
1971

58-37-16.

Repealed.

58-37-17.

J u d i c i a l review.

1997

(1) Any person aggrieved by a department's final order may
obtain judicial review
(2) Venue for judicial review of informal adjudicative proceedings is in the district court of Salt Lake County
1987
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Prior p r o s e c u t i o n s and p r o c e e d i n g s continu e d — Uniform c o n s t r u c t i o n .

(1) (a) Prosecution for violation of any law or offense occurring prior to the effective date of this act shall not be
affected by this act, provided, that sentences imposed
after the effective date of this act may not exceed the
maximum terms specified and the judge has discretion to
impose any minimum sentence
(b) Civil seizures, forfeitures, and injunctive proceedings commenced prior to the effective date of this act shall
not be affected by this act
(c) All administrative proceedings pending before any
agency or court on the effective date of this act shall be
continued and brought to final determination in accordance with laws and regulations in effect prior to the
effective date of this act Drugs placed under control prior
to enactment of this act which are not listed within
schedules I through V shall be automatically controlled
and listed in the appropriate schedule without further
proceedings
(2) This act does not affect rights and duties that mature,
penalties that are incurred, and proceedings that are begun
before its effective date
(3) This act shall be construed to effectuate its general
purpose to make uniform the law of those states which enact
it where laws are similar to this act
1971
Repealed.

1992

58-37-20. Drug Forfeiture Account created — Revenue
sources — Use of account designated.
(1) (a) There is created in the General Fund a restricted
account called the "Drug Forfeiture Account "
(b) All monies forfeited or seized to the state through
the state or federal court process as a result of activity
involving a controlled substance violation as prohibited
under Title 58, Chapter 37, 37a, 37b, 37c, or 37d, or
prohibited under federal law, shall be deposited into the
Drug Forfeiture Account
(2) The Department of Public Safety may expend amounts
as appropriated by the Legislature from the Drug Forfeiture
Account to aid m enforcement efforts to combat drug trafficking
(3) That portion of funds forfeited or siezed that are required to be disbursed to other governmental entities under
existing contractual agreements are exempt from this section
(4) Funds forfeited or seized as a result of the Salt Lake
Airport Drug Program, not to exceed the Department of Public
Safety's expenditure to that program, are exempt from this
section
(5) The Department of Public Safety as part of the annual
budget hearings shall provide the Executive Offices, Criminal
Justice, and Legislature Appropriations Subcommittee with a
complete accounting of expenditures and revenues from the
funds under this section
(6) The Legislature may annually provide, in the Appropriations Act, legislative direction for anticipated expenditures of the monies received under this section
1996
58-37-21. Admissibility of Utah State Crime Laboratory documents — Drug analysis in criminal
pretrial proceedings.
The commissioner of the Department of Public Safety shall
establish standards for administration and interpretation of
chemical and forensic analysis in accordance with Title 63,
Chapter 46a, Utah Administrative Rulemaking Act, of
(1) controlled substances as provided in Title 58, Chapter 37,
(2) drug paraphernalia as provided m Title 58, Chapter
37a,
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(3) imitation controlled substances as provided in Title
58, Chapter 37b, and
(4) controlled substance precursors as provided m Title
58, Chapter 37d
1995
CHAPTER 37a
DRUG PARAPHERNALIA
Section
58-37a-l
58 37a-2
58-37a-3
58-37a-4
58-37a-5
58-37a-6

Short title
Purpose
"Drug paraphernalia" defined
Considerations in determining whether object is
drug paraphernalia
Unlawful acts
Seizure — Forfeiture — Property rights

58>37a-l. Short title.
This chapter shall be known and may be cited as the "Utah
Drug Paraphernalia Act "
1981
58-37a-2.

Purpose.

It is the intent of this chapter to discourage the use of
narcotics by eliminating paraphernalia designed for processing, ingesting, or otherwise using a controlled substance
1981

58-37a-3. "Drug paraphernalia" defined.
As used in this chapter
"Drug paraphernalia" means any equipment, product,
or material used, or intended for use, to plant, propagate,
cultivate, grow, harvest, manufacture, compound, convert, produce, process, prepare, test, analyze, package,
repackage, store, contain, conceal, inject, ingest, inhale, or
to otherwise introduce a controlled substance into the
human body in violation of Title 58, Chapter 37, and
includes, but is not limited to
(1) Kits used, or intended for use, m planting,
propagating, cultivating, growing, or harvesting any
species of plant which is a controlled substance or
from which a controlled substance can be derived,
(2) Kits used, or intended for use, in manufacturing, compounding, converting, producing, processing,
or preparing a controlled substance,
(3) Isomenzation devices used, or intended for use,
to increase the potency of any species of plant which
is a controlled substance,
(4) Testing equipment used, or intended for use, to
identify or to analyze the strength, effectiveness, or
purity of a controlled substance,
(5) Scales and balances used, or intended for use,
in weighing or measuring a controlled substance,
(6) Diluents and adulterants, such as quinine hydrochloride, mannitol, mannited, dextrose and lactose, used, or intended for use to cut a controlled
substance,
(7) Separation gins and sifters used, or intended
for use to remove twigs, seeds, or other impurities
from marihuana,
(8) Blenders, bowls, containers, spoons and mixing
devices used, or intended for use to compound a
controlled substance,
(9) Capsules, balloons, envelopes, and other containers used, or intended for use to package small
quantities of a controlled substance,
(10) Containers and other objects used, or intended for use to store or conceal a controlled substance,
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(11) Hypodermic syringes, needles, and other objects used, or intended for use to parenterally inject a
controlled substance into the human body, and
(12) Objects used, or intended for use to ingest,
inhale, or otherwise introduce manhuana, cocaine,
hashish, or hashish oil into the human body, including but not limited to
(a) Metal, wooden, acrylic, glass, stone, plastic, or ceramic pipes with or without screens,
permanent screens, hashish heads, or punctured
metal bowls,
(b) Water pipes,
(c) Carburetion tubes and devices,
(d) Smoking and carburetion masks,
(e) Roach clips meaning objects used to hold
burning material, such as a marihuana cigarette,
that has become too small or too short to be held
in the hand,
(f) Miniature cocaine spoons and cocaine vials,
(g) Chamber pipes,
(h) Carburetor pipes,
d) Electric pipes,
(j) Air-driven pipes,
(k) Chillums,
(1) Bongs, and
(m) Ice pipes or chillers
1981
58-37a-4. Considerations in determining whether object is drug paraphernalia.
In determining whether an object is drug paraphernalia, the
trier of fact, in addition to all other logically relevant factors,
should consider
(1) statements by an owner or by anyone in control of
the object concerning its use,
(2) prior convictions, if any, of an owner, or of anyone in
control of the object, under any state or federal law
relating to a controlled substance,
(3) the proximity of the object, in time and space, to a
direct violation of this chapter,
(4) the proximity of the object to a controlled substance,
(5) the existence of any residue of a controlled substance on the object,
(6) instructions whether oral or written, provided with
the object concerning its use,
(7) descriptive materials accompanying the object
which explain or depict its use,
(8) national and local advertising concerning its use,
(9) the manner in which the object is displayed for sale,
(10) whether the owner or anyone in control of the
object is a legitimate supplier of like or related items to
the community, such as a licensed distributor or dealer of
tobacco products,
(11) direct or circumstantial evidence of the ratio of
sales of the object to the total sales of the business
enterprise,
(12) the existence and scope of legitimate uses of the
object in the community, and
(13) expert testimony concerning its use

1981

58-37a-5. U n l a w f u l acts.
(1) It is unlawful for any person to use, or to possess with
intent to use, drug paraphernalia to plant, propagate, cultivate, grow, harvest, manufacture, compound, convert, produce, process, prepare, test, analyze, pack, repack, store,
contain, conceal, inject, ingest, inhale or otherwise introduce a
controlled substance into the h u m a n body m violation of this
chapter Any person who violates this subsection is guilty of a
class B misdemeanor
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76-10-1511. Cumulative and supplemental nature of
act.
The provisions of this act shall be cumulative and supplemental to the provisions of any other law of the state.
1079
PART 16
RACKETEERING ENTERPRISES
76-10-1601. Short title.
This act is the "Pattern of Unlawful Activity Act."

1987

76-10-1602. Definitions.
As used in this part:
(1) "Enterprise" means any individual, sole proprietorship, partnership, corporation, business trust, association, or other legal entity, and any union or group of
individuals associated in fact although not a legal entity,
and includes illicit as well as licit entities.
(2) "Pattern of unlawful activity" means engaging in
conduct which constitutes the commission of at least three
episodes of unlawful activity, which episodes are not
isolated, but have the same or similar purposes, results,
participants, victims, or methods of commission, or otherwise are interrelated by distinguishing characteristics.
Taken together, the episodes shall demonstrate continuing unlawful conduct and be related either to each other
or to the enterprise. At least one of the episodes comprising a pattern of unlawful activity shall have occurred
after July 31,1981. The most recent act constituting part
of a pattern of unlawful activity as defined by this part
shall have occurred within five years of the commission of
the next preceding act alleged as part of the pattern.
(3) "Person" includes any individual or entity capable of
holding a legal or beneficial interest in property, including
state, county, and local governmental entities.
(4) "Unlawful activity" means to directly engage in
conduct or to solicit, request, command, encourage, or
intentionally aid another person to engage in conduct
which would constitute any offense described by the
following crimes or categories of crimes, or to attempt or
conspire to engage in an act which would constitute any of
those offenses, regardless of whether the act is in fact
charged or indicted by any authority or is classified as a
misdemeanor or a felony:
(a) assault or aggravated assault, Sections 76-5102 and 76-5-103;
(b) a threat against life or property, Section 76-5107;
(c) criminal homicide, Sections 76-5-201, 76-5-202,
and 76-5-203;
(d) kidnapping or aggravated kidnapping, Sections
76-5-301 and 76-5-302;
(e) arson or aggravated arson, Sections 76-6-102
and 76-6-103;
(f) causing a catastrophe, Section 76-6-105;
(g) burglary or aggravated burglary, Sections 76-6202 and 76-6-203;
(h) burglary of a vehicle, Section 76-6-204;
(i) manufacture or possession of an instrument for
burglary or theft, Section 76-6-205;
(j) robbery or aggravated robbery, Sections 76-6301 and 76-6-302;
(k) theft, Section 76-6-404;
(1) theft by deception, Section 76-6-405;
(m) theft by extortion, Section 76-6-406;
(n) receiving stolen property, Section 76-6-408;
(o) theft of services, Section 76-6-409;
(p) forgery, Section 76-6-501;
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(q) fraudulent use of a credit card, Sections 764
506.1, 76-6-506.2, and 76-6-506.4;
(r) computer fraud, Title 76, Chapter 6, Part 7,
(s) bribery or receiving bribe by person in the
business of selection, appraisal, or criticism of goods,
Section 76-6-508;
(t) bribery of a labor official, Section 76-6-509;
(u) defrauding creditors, Section 76-6-511;
(v) acceptance of deposit by insolvent financial
institution, Section 76-6-512;
(w) unlawful dealing with property by fiduciary,
Section 76-6-513;
(x) bribery or threat to influence contest, Section
76-6-514;
(y) making a false credit report, Section 76-6-517;
(z) criminal simulation, Section 76-6-518;
(aa) criminal usury, Section 76-6-520;
(bb) false or fraudulent insurance claim, Section
76-6-521;
(cc) sale of a child, Section 76-7-203;
(dd) bribery to influence official or political actions,
Section 76-8-103;
(ee) threats to influence official or political action,
Section 76-8-104;
(ff) receiving bribe or bribery by public servant,
Section 76-8-105;
(gg) receiving bribe or bribery for endorsement of
person as public servant, Section 76-8-106;
(hh) official misconduct, Sections 76-8-201 and 768-202;
(ii) obstructing justice, Section 76-8-306;
(jj) acceptance of bribe or bribery to prevent criminal prosecution, Section 76-8-308;
(kk) false or inconsistent material statements,
Section 76-8-502;
(11) false or inconsistent statements, Section 76-8503;
(mm) written false statements, Section 76-8-504;
(nn) tampering with a witness, retaliation against
a witness or informant, or bribery, Section 76-8-508;
(oo) extortion or bribery to dismiss criminal proceeding, Section 76-8-509;
(pp) tampering with evidence, Section 76-8-510;
(qq) intentionally or knowingly causing one animal to fight with another, Subsection 76-9-301(lXf);
(rr) delivery to common carrier, mailing, or placement on premises of an incendiary device, Section
76-10-307;
(ss) construction or possession of an incendiary
device, Section 76-10-308;
(tt) possession of a deadly weapon with intent to
assault, Section 76-10-507;
(uu) unlawful marking of pistol or revolver, Section 76-10-521;
(w) alteration of number or mark on pistol or
revolver, Section 76-10-522;
(ww) forging or counterfeiting trademarks, trade
name, or trade device, Section 76-10-1002;
(xx) selling goods under counterfeited trademark,
trade name, or trade devices, Section 76-10-1003;
(yy) sales in containers bearing registered trademark of substituted articles, Section 76-10-1004;
(zz) selling or dealing with article bearing registered trademark or service mark with intent to defraud, Section 76-10-1006;
(aaa) gambling, Section 76-10-1102;
(bbb) gambling fraud, Section 76-10-1103;
(ccc) gambling promotion, Section 76-10-1104;
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(ddd) possessing a gambling device or record, Section 76-10-1105;
(eee) confidence game, Section 76-10-1109;
(fff) distributing pornographic material, Section
76-10-1204;
(ggg) inducing acceptance of pornographic material, Section 76-10-1205;
(hhh) dealing in harmful material to a minor,
Section 76-10-1206;
(iii) distribution of pornographic films, Section 7610-1222;
(jjj) indecent public displays, Section 76-10-1228;
(kkk) prostitution, Section 76-10-1302;
(HI) aiding prostitution, Section 76-10-1304;
(mmm) exploiting prostitution, Section 76-101305;
<nnn) aggravated exploitation of prostitution, Section 76-10-1306;
(ooo) sexual exploitation of a minor, Section 765a-3;
(ppp) communications fraud, Section 76-10-1801;
(qqq) any act prohibited by the criminal provisions
of Title 58, Chapter 37, U t a h Controlled Substances
Act, or Title 58, Chapter 37b, Imitation Controlled
Substances Act, or Title 58, Chapter 37c, Utah Controlled Substance Precursor Act;
(rrr) any act prohibited by the criminal provisions
of Title 6 1 , Chapter 1, U t a h Uniform Securities Act;
(sss) any act prohibited by the criminal provisions
of Title 57, Chapter 11, U t a h Uniform Land Sales
Practices Act;
(ttt) false claims for public assistance under Section 35A-1-502, 76-8-1203, 76-8-1204, or 76-8-1205;
(uuu) any act prohibited by the criminal provisions
of Title 63, Chapter 56, U t a h Procurement Code;
(vw) any act prohibited by the criminal provisions
of the laws governing taxation in this state;
(www) any act prohibited by the criminal provisions of Title 32A, Chapter 12, Criminal Offenses;
(xxx) any act prohibited by the criminal provisions
of Title 13, Chapter 10, Unauthorized Recording
Practices Act;
(yyy) deceptive business practices, Section 76-6507;
(zzz) any act prohibited by the criminal provisions
of Title 76, Chapter 10, P a r t 19, Money Laundering
and Currency Transaction Reporting Act;
(aaaa) any act illegal under the laws of the United
States and enumerated in Title 18, Section 1961
(1KB), (C), and (D) of the United States Code;
(bbbb) any act prohibited by the criminal provisions of Title 19, Environmental Quality Code, Sections 19-1-101 through 19-7-109;
(cccc) taking, destroying, or possessing wildlife or
parts of wildlife for the primary purpose of sale,
trade, or other pecuniary gain, in violation of Title 23,
Chapter 13, or Section 23-20-4; and
(dddd) false claims for medical benefits, kickbacks,
and any other act prohibited by False Claims Act,
Sections 26-20-1 through 26-20-12.
1997

76-10-1603. U n l a w f u l a c t s .
(1) It is unlawful for any person who h a s received any
proceeds derived, whether directly or indirectly, from a pattern of unlawful activity in which the person has participated
as a principal, to use or invest, directly or indirectly, any part
of that income, or the proceeds of the income, or the proceeds
derived from the investment or use of those proceeds, in the
acquisition of any interest in, or the establishment or operation of, any enterprise.
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(2) It is unlawful for any person through a pattern of
unlawful activity to acquire or maintain, directly or indirectly,
any interest in or control of any enterprise.
(3) It is unlawful for any person employed by or associated
with any enterprise to conduct or participate, whether directly
or indirectly, in the conduct of that enterprise's affairs through
a pattern of unlawful activity.
(4) It is unlawful for any person to conspire to violate any
provision of Subsection (1), (2), or (3).
1987
76-10-1603.5.

V i o l a t i o n a felony — Costs — Forfeiture

— Fines — Divestiture — Restrictions — Dissolution or reorganization — Restraining orders and injunctions — Hearings — Special
verdict — Findings — Judgment and order of
forfeiture — Seizure of property — Sale —
Proceeds — Petitions for remission or mitigation of forfeiture — Hearing — Disposition.
(1) A person who violates any provision of Section 76-101603 is guilty of a second degree felony. In addition to
penalties prescribed by law, the court may order the person
found guilty of the felony to pay to the state, if the attorney
general brought the action, or to the county, if the county
attorney or district attorney brought the action, the costs of
investigating and prosecuting the offense and the costs of
securing the forfeitures provided for in this section. The
person shall forfeit to the state or the county:
(a) any interest acquired or maintained in violation of
any provision of Section 76-10-1603;
(b) any interest in, security of, claim against, or property or contractual right of any kind affording a source of
influence over any enterprise which the person has established, operated, controlled, conducted, or participated in
the conduct of in violation of Section 76-10-1603; and
(c) any property constituting or derived from any proceeds which the person obtained, directly or indirectly,
from the conduct constituting the pattern of unlawful
activity or from any act or conduct constituting the
pattern of unlawful activity proven as part of the violation
of any provision of Section 76-10-1603.
(2) If a violation of Section 76-10-1603 is based on a pattern
of unlawful activity consisting of acts or conduct in violation of
Section 76-10-1204, 76-10-1205, 76-10-1206, or 76-10-1222,
the property subject to forfeiture under this section is limited
to property, the seizure or forfeiture of which would not
constitute a prior restraint on the exercise of an affected
party's rights under the First Amendment to the Constitution
of the United States or Article I, Sec. 15 of the Utah Constitution, or would not otherwise unlawfully interfere with the
exercise of those rights.
(3) In lieu of a fine otherwise authorized by law for a
violation of Section 76-10-1603, a defendant who derives
profits or other proceeds from a conduct prohibited by Section
76-10-1603, may be fined not more than twice the amount of
the gross profits or other proceeds.
(4) Except under Subsection (2), property subject to criminal forfeiture under this section includes:
(a) real property, including things growing on, affixed
to, and found in land; and
(b) tangible and intangible personal property including
money, rights, privileges, interests, claims, and securities
of any kind;
(c) but does not include property legitimately exchanged for services rendered in connection with a defendant's exercise of his rights under the Sixth Amendment
to the Constitution of the United States and the right to
appear and be defended by counsel in criminal prosecutions guaranteed by Article I, Sec. 12 of the Utah Constitution.
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(5) Upon conviction for violating any provision of Section
76-10-1603, and in addition to any penalty prescribed by law
and in addition to any forfeitures provided for in this section,
the court may do any or all of the following
(a) order the person to divest himself of any interest in
or any control, direct or indirect, of any enterprise,
(b) impose reasonable restrictions on the future activities or investments of any person, including prohibiting
the person from engaging in the same type of endeavor as
the enterprise engaged in, to the extent the Utah Constitution and the Constitution of the United States permit,
or
(c) order the dissolution or reorganization of any enterprise
(6) If a violation of Section 76-10-1603 is based on a pattern
of unlawful activity consisting of acts or conduct in violation of
Section 76-10-1204, 76-10-1205, 76-10-1206, or 76-10-1222,
the court may not enter any order that would amount to a
prior restraint on the exercise of an affected party's rights
under the First Amendment to the Constitution of the United
States or Article I, Sec 15 of the Utah Constitution
(7) (a) All rights, title, and interest m forfeitable property
described in Subsections (1) and (2) vest in the state if the
action was brought by the attorney general or in the
county if the action was brought by a county attorney or
district attorney, upon the commission of the act or
conduct giving rise to the forfeiture under this section
(b) Any forfeitable property that is subsequently transferred to a person other than the defendant may be the
subject of a special proceeding and an order that the
property be forfeited to the state or the county, unless the
transferee establishes in a hearmg held under Subsection
(16) that he is a bona fide purchaser for value of the
property who at the time of purchase reasonably believed
that the property was not subject to forfeiture under this
section
(8) (a) Upon application of the attorney general, the county
attorney, or district attorney, the court may enter restraining orders or injunctions, require the execution of
satisfactory performance bonds, or take any other action
to preserve for forfeiture under this section any forfeitable
property described in Subsections (1) and (2)
d) upon filing of an indictment or an information
charging a violation of Section 76-10-1603 and alleging that the property with respect to which the order
is sought would, in the event of conviction, be subject
to forfeiture under this section, or
(n) prior to the filing of the indictment or information, if, after notice to persons appearing to have an
interest in the property and after affording them an
opportunity for a hearing, the court determines that
(A) there is a substantial probability that the
state will prevail on the issue of forfeiture and
that failure to enter the order will result in the
property being sold, distributed, exhibited, destroyed, or removed from the jurisdiction of the
court, or otherwise made unavailable for forfeiture, and
(B) the need to preserve the availability of the
property or prevent its sale, distribution, exhibition, destruction, or removal through the entry of
the requested order outweighs the hardship on
any party against whom the order is to be entered,
(in) an order entered under Subsection (n) is effective for no more than 90 days, unless extended by the
court for good cause shown or unless an indictment or
mformation as described in Subsection d) has been
filed
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(b) A temporary restraining order may be entered upon
application of the attorney general, county attorney, or a
district attorney without notice or opportunity for a hear
ing, when an information or indictment has not yet been
filed with respect to the property, if the attorney general
county attorney, or a district attorney demonstrates that
there is probable cause to believe that the property with
respect to which the order is sought would, in the event of
conviction, be subject to forfeiture under this section and
that provision of notice would jeopardize the availability
of the property for forfeiture or would jeopardize an
ongoing cnmmal investigation The temporary order ex
pires not more than ten days after it is entered unless
extended for good cause shown or unless the party against
whom it is entered consents to an extension A hearing
concerning an order entered under this subsection shall
be held as soon as possible, and prior to the expiration oi
the temporary order
(c) The court is not bound by the Utah Rules of Evi
dence regarding evidence it may receive and consider at
any hearing held under this subsection
(9) (a) Upon conviction of a person for violating any provi
sion of Section 76-10-1603, the jury, if the case was tried
to a jury, shall be instructed and asked to return a special
verdict as to whether any of the property identified in the
information or indictment is forfeitable under Subsections
76-10-1603 5(1) and (2)
(b) If the case is tried without a jury, the judge shal
make specific written findings if he determines that the
property identified in the information or mdictment i«
forfeitable under Subsections 76-10-1603 5(1) and (2)
Whether property is forfeitable shall be proven beyond c
reasonable doubt
(10) (a) Upon conviction of a person for violating any pro
vision of Section 76-10-1603 and upon the jury's specia
verdict or the judge's finding that the property is forfeit
able, the court shall enter a judgment and order o
forfeiture of the property to the state or the county anc
shall authorize the attorney general, the county attorney
or, if within a prosecution district, the district attorney t<
seize all property ordered forfeited upon the terms statec
by the court in its order Following the entry of an ordei
declaring property forfeited, the court may, upon applica
tion of the attorney general, the county attorney, or th<
district attorney, enter appropriate restraining orders oi
injunctions, require the execution of satisfactory perfor
mance bonds, appoint receivers, conservators, appraisers
accountants, or trustees, or take any other action to
protect the interest of the state or county in property
ordered forfeited
(b) Any income accruing to, or derived from, an enter
prise or an interest in an enterprise or property which hai
been ordered forfeited under this section may be used U
offset ordinary and necessary expenses to the enterpris<
which are required by law, or which are necessary t<
protect the interests of the state or county or third parties
(11) (a) After seizure of property ordered forfeited undej
this section, the attorney general, the county attorney, oi
the district attorney shall direct the disposition of th(
property by sale or any other commercially feasible
means, making provision for the rights of any mnocenl
persons Any property right or interest not exercisable bj
or transferable for value to the state or the county, expire*
and does not revert to the defendant The defendant oi
any person actmg in concert with or on behalf of the
defendant is not eligible to purchase forfeited property at
any sale held by the attorney general or the county
attorney

1
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(b) The court may restrain or stay the sale or disposition of the property pending the conclusion of any appeal
of the criminal case giving rise to the forfeiture, if the
applicant demonstrates t h a t proceeding with the sale or
disposition of t h e property would result in irreparable
injury, harm, or loss to him
(c) The proceeds of any sale or other disposition of
property forfeited u n d e r this section and any moneys
forfeited may be used first to pay expenses of the forfeiture and the sale, including expenses of seizure, maintenance, and custody of the property pending its disposition,
advertising, and court costs
(12) Regarding property ordered forfeited under this section, the attorney general, the county attorney, or, if within a
prtsecution district, the district attorney may
(a) grant petitions for mitigation or remission of forfeiture, restore forfeited property to victims of a violation of
this chapter, or take any other action to protect the rights
of innocent persons in the interest of justice and as is
consistent with the provisions of this section,
(b) compromise claims arising under this section,
(c) award compensation to persons providing information resulting in a forfeiture under this section,
(d) direct the disposition by the state or the county of
all property ordered forfeited under this section by public
sale or any other commercially feasible means, making
provision for the rights of innocent persons,
(e) destroy or otherwise dispose of property determined
to be obscene or pornographic, and
(f) take appropriate measures necessary to safeguard
and maintain property ordered forfeited under this section pending its disposition
(13) Except under Subsection (16), a party claiming an
interest in property subject to forfeiture under this section
(a) may not intervene in a trial or appeal of a criminal
case involving the forfeiture of property under this section, and
(b) may not commence an action at law or equity
against the state or the county concerning the validity of
his alleged interests in the property subsequent to the
filing of an indictment or an information alleging that the
property is subject to forfeiture under this section
(14) The district court of the state which has jurisdiction of
a case under this p a r t may enter orders under this section
without regard to location of any property which may be
subject to forfeiture under this section, or which has been
ordered forfeited under this section
(15) l b facilitate the identification or location of property
declared forfeited and to facilitate the disposition of petitions
for remission or mitigation of forfeiture, after the entry of an
order declaring property forfeited to the state or county, the
court may, upon application of the attorney general, the
county attorney, or the district attorney order t h a t the testimony of any witness relating to the property forfeited be taken
by deposition, and t h a t any book, paper, document, record,
recording, or other material not privileged shall be produced
as provided for depositions and discovery under the U t a h
Rules of Civil Procedure
(16) (a) Following the entry of an order of forfeiture under
this section, the attorney general, the county attorney, or
the distnct attorney shall publish notice of the order and
of its intent to dispose of the property as the court may
direct The attorney general, the county attorney, or the
distnct attorney may also provide direct written notice to
any person known to have an alleged interest m the
property subject to the order of forfeiture, as a substitute
for published notice as to those persons so notified
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(b) Any person, other than the defendant, asserting a
legal interest in property which has been ordered forfeited
to the state or to the county under this section may, within
30 days of the final publication of notice or his receipt of
notice under Subsection (a), whichever is earlier, petition
the court for a h e a n n g to adjudicate the validity of his
alleged interest in the property The h e a n n g is held before
the court without a jury
(c) The petition shall be in w n t m g and signed by the
petitioner under penalty of perjury It shall set forth the
nature and extent of the petitioner's nght, title, or interest in the property, the time and circumstances of the
petitioner's acquisition of the right, title, or interest in the
property, and any additional facts supporting the petitioner's claim, and the relief sought
(d) The h e a n n g on the petition shall, to the extent
practicable, be held within 30 days of the filing of the
petition The court may consolidate the hearing on the
petition and any petition filed by any other person under
this section, other than the defendant
(e) At the hearing, the petitioner may testify and
present evidence and witnesses on his own behalf and
cross-examine witnesses who appear at the h e a n n g The
attorney general, county attorney, or district attorney
may present evidence and witnesses in rebuttal and in
defense of the claim to the property and cross-examine
witnesses who appear at the h e a n n g In addition to
testimony and evidence presented at the heanng, the
court shall consider the relevant portion of the record of
the criminal case which resulted m the order of forfeiture
The court is not bound by the Utah Rules of Evidence at
a hearing held under this subsection
(f) The court shall amend the order of forfeiture in
accordance with its determination, if after the hearing the
court determines t h a t the petitioner has established by a
preponderance of the evidence that
(l) the petitioner has a legal right, title, or interest
in the property, and the nght, title, or interest renders the order of forfeiture invalid in whole or in part
because the n g h t , title, or interest was vested in the
petitioner r a t h e r t h a n the defendant or was supenor
to any n g h t , title, or interest of the defendant at the
time of the commission of the acts or conduct which
gave rise to the forfeiture of the property under this
section, or
(n) the petitioner is a bona fide purchaser for value
of the right, title, or interest in the property and at
the time of purchase reasonably believed that the
property was not subject to forfeiture under this
section
(g) Following the court's disposition of all petitions filed
under this subsection, or if no petitions are filed following
the expiration of the penod provided m Subsection (b) for
the filing of petitions, the state or the county has clear
title to property subject to the order of forfeiture and may
w a r r a n t good title to any subsequent purchaser or transferee
1993
76-10-1604. E n f o r c e m e n t a u t h o r i t y of p e a c e officers.
Notwithstanding any law to the contrary, peace officers in
the state of U t a h shall have authonty to enforce the cnmmal
provisions of this act by initiating investigations, assisting
grand j u n e s , obtaining indictments, filing informations, and
assisting in the prosecution of criminal cases through the
attorney general or county attorneys' offices
1981
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76-10-1605. Remedies of person injured by a pattern of
unlawful activity — Double damages — Costs,
including attorney's fee — Arbitration —
Agency — Burden of proof—Actions by attorney general, county attorney, or district attorney — Dismissal — Statute of limitations —
Authorized orders of district court.
( D A person injured in his person, business, or property by
a person engaged in conduct forbidden by any provision of
Section 76-10-1603 may sue in an appropriate district court
and recover twice the damages he sustains, regardless of
whether:
(a) the injury is separate or distinct from the injury
suffered as a result of the acts or conduct constituting the
pattern of unlawful conduct alleged as part of the cause of
action; or
(b) the conduct has been adjudged criminal by any
court of the state or of the United States.
(2) A party who prevails on a cause of action brought under
this section recovers the cost of the suit, including a reasonable attorney's fee.
(3) All actions arising under this section which are
grounded in fraud are subject to arbitration under Title 78,
Chapter 31a.
(4) In all actions under this section, a principal is liable for
actual damages for harm caused by an agent acting within the
scope of either his employment or apparent authority. A
principal is liable for double damages only if the pattern of
unlawful activity alleged and proven as part of the cause of
action was authorized, solicited, requested, commanded, undertaken, performed, or recklessly tolerated by the board of
directors or a high managerial agent acting within the scope of
his employment.
(5) In all actions arising under this section, the burden of
proof is clear and convincing evidence.
(6) The attorney general, county attorney, or, if within a
prosecution district, the district attorney may maintain actions under this section on behalf of the state, the county, or
any person injured by a person engaged in conduct forbidden
by any provision of Section 76-10-1603, to prevent, restrain, or
remedy injury as defined in this section and may recover the
damages and costs allowed by this section.
(7) In all actions under this section, the elements of each
claim or cause of action shall be stated with particularity
against each defendant.
(8) If an action, claim, or counterclaim brought or asserted
by a private party under this section is dismissed prior to trial
or disposed of on summary judgment, or if it is determined at
trial that there is no liability, the prevailing party shall
recover from the party who brought the action or asserted the
claim or counterclaim the amount of its reasonable expenses
incurred because of the defense against the action, claim, or
counterclaim, including a reasonable attorney's fee.
(9) An action or proceeding brought under this section shall
be commenced within three years after the conduct prohibited
by Section 76-10-1603 terminates or the cause of action
accrues, whichever is later. This provision supersedes any
limitation to the contrary.
(10) (a) In any action brought under this section, the district court has jurisdiction to prevent, restrain, or remedy
injury as defined by this section by issuing appropriate
orders after making provisions for the rights of innocent
persons.
(b) Before liability is determined in any action brought
under this section, the district court may:
'
(i) issue restraining orders and injunctions;
(ii) require satisfactory performance bonds or any
other bond it considers appropriate and necessary in
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connection with any property or any requirement
imposed upon a party by the court; and
(hi) enter any other order the court considers necessary and proper.
(c) After a determination of liability, the district court
may, in addition to granting the relief allowed in Subsection (1), do any one or all of the following:
(i) order any person to divest himself of any interest in or any control, direct or indirect, of any enterprise;
(ii) impose reasonable restrictions on the future
activities or investments of any person, including
prohibiting any person from engaging in the same
type of endeavor as the enterprise engaged in, to the
extent the Utah Constitution and the Constitution of
the United States permit; or
(iii) order the dissolution or reorganization of any
enterprise.
(d) However, if an action is brought to obtain any relief
provided by this section, and if the conduct prohibited by
Section 76-10-1603 has for its pattern of unlawful activity
acts or conduct illegal under Section 76-10-1204, 76-101205, 76-10-1206, or 76-10-1222, the court may not enter
any order that would amount to a prior restraint on the
exercise of an affected party's rights under the First
Amendment to the Constitution of the United States, or
Article I, Sec. 15 of the Utah Constitution. The court shall,
upon the request of any affected party, and upon the
notice to all parties, prior to the issuance of any order
provided for in this subsection, and at any later time, hold
hearings as necessary to determine whether any matenals at issue are obscene or pornographic and to determine
if there is probable cause to believe that any act or
conduct alleged violates Section 76-10-1204, 76-10-1205,
76-10-1206, or 76-10-1222. In making its findings the
court shall be guided by the same considerations required
of a court making similar findings in criminal cases
brought under Section 76-10-1204, 76-10-1205, 76-101206, or 76-10-1222, including, but not limited to, the
definitions in Sections 76-10-1201, 76-10-1203, and 76-101216, and the exemptions in Section 76-10-1226. . iws
76-10-1606. Repealed.

1987

76-10-1607. Evidentiary value of criminal judgment in
civil proceeding.
A final judgment or decree rendered in favor of the state or
a county in any criminal proceeding brought by this state or a
county shall preclude the defendant from denying the essential allegations of the criminal offense in any subsequent civil
proceeding.
1981
76-10-1608. Severability clause.
If any part or application of the Utah Pattern of Unlawful
Activity Act is held invalid, the remainder of this part, or its
application to other situations or persons, is not affected.
1987

76-10-1609. Prospective application.
The amendments to the Utah Pattern of Unlawful Activity
Act are prospective in nature and apply only to civil causes of
action accruing after the effective date of this act. However,
crimes committed prior to the effective date of this act may
comprise part of a pattern of unlawful activity if at least one of
the criminal episodes comprising that pattern occurs after the
effective date of this act and the pattern otherwise meets the
definition of pattern of unlawful activity as defined in Section
76-10-1602.
1987
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Maine
Maryland
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Michigan
Minnesota
Mississippi
Missouri
Montana
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Nevada
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon

v,n. to

Statutory Citation
. . . . 1 7 - A M.R.S.A. §§1101 to 1116; 22 M.R.S.A.
§§ 2383, 2383-A, 2383-B.
Code 1957, art. 27, §§ 276 to 303.
M.G.LA. c. 94C, §§ 1 to 48.
M.C.L.A. §§ 333.7101 to 333.7545.
M.S.A. §§ 152.01 to 152.20.
Code 1972, §§ 41-29-101 to 41-29-185.
V.A.M.S. §§ 195.010 to 195.320.
MCA 5CX32-101 to 50-32-405.
R.R.S. 1943, § 28-401 et seq.
N.R.S. 453.011 et seq.
N.J.S.A. 2C:35-1 to 2C:35-23, 2C:36-1 to 2C:36-9,
24:21-1 to 24:21-53.
NMSA 1978, §§ 30-31-1 to 30-31-41.
McKinney's Public Health Law §§ 3300 to 3396.
G.S. §§ 90-86 to 90-113.8.
NDCC 19-03.1-01 to 1^-03.1-43.
R.C. §§ 3719.01 to 3719.99.
63 Okl.St.Ann. §§ 2-101 to 2-610.
ORS 475.005 to 475.285, 475.295, 475.940 to

WESTLAW COMPUTER ASSISTED LEGAL RESEARCH
WESTLAW supplements your legal research in many ways. WESTLA\
allows you to
• update your research with the most current information
• expand your library with additional resources
• retrieve current, comprehensive history citing references to a case wit
KeyCite
For more information on using WESTLAW to supplement your research, se
the WESTLAW Electronic Research Guide, which follows the Explanatio

SUBCHAPTER I—CONTROL AND ENFORCEMENT

475.999.
Pennsylvania
Puerto Rico
Rhode Island
South Carolina
South Dakota
Tennessee

35 P.S. §§ 780-101 to 780-144.
24 L.P.R.A. §§ 2101 to 2607.
Gen.Laws 1956, §§ 21-28-1.01 to 21-28-6.02.
Code 1976, §§ 44-53-110 to 44-53-590.
SDCL 34-20B-1 to 34-20B-114.
West's Tenn.Code §§39-6-401 to 39-6-419,
53-11-301 to 53-11-414.
Texas
V.T.C.A. Health and Safety Code, §§ 481.001 to
482.005.
Utah
U.C.A.1953, 58-37-1 to 58-37-21.
Virgin Islands
19 V.I.C. §§ 591 to 631.
Virginia
Code 1950, § 54.1-3400 et seq.
Washington
West's RCWA §§ 69.50.101 to 69.50.609.
West Virginia
Code, 60A-1-101 to 60A-6-605.
Wisconsin
W.S.A. 961.001 to 961.62.
Wyoming
W.S.1977, §§ 35-7-1001 to 35-7-1059.
1
The 1970, 1990, and 1994 versions of the Uniform Controlled Substances Act, while
different, are similar in many of their provisions. The acts of the adopting jurisdictions will,
therefore, generally contain many provisions common to all to those versions. Thus, it is often
difficult to say with certitude that a jurisdiction has adopted one version of the act rather than
another.
2
Note that Arkansas has adopted and retains the major provisions of both the Uniform
Narcotic Drug Act and the Uniform Controlled Substances Act.

CROSS REFERENCES
Smuggling firearms in aid of drug trafficking, see 18 USCA § 924.
AMERICAN LAW REPORTS
Entrapment as defense to charge of selling or supplying narcotics where government agents supplied narcotics to defendant and purchased them from him.
9 ALR5th 464.

PART A—INTRODUCTORY PROVISIONS

CROSS REFERENCES
Criminal penalties for firearms violations defined by offenses punishable unc
this Act, see 18 USCA § 924.
Order of restitution to victims of other crimes exceptions, see 18 USCA § 3663.
§ 801.

Congressional findings and declarations: controlled si
stances
The Congress makes the following findings and d e c l a r a t i o n s :
(1) Many of the drugs included within this s u b c h a p t e r have
useful and legitimate medical purpose and a r e n e c e s s a r y
maintain the health a n d general welfare of the A m e r i c a n peop
(2) The illegal importation, manufacture, distribution, a
possession a n d i m p r o p e r use of controlled s u b s t a n c e s have
substantial and detrimental effect on the h e a l t h a n d gene
welfare of the American people.
(3) A major portion of the traffic in controlled s u b s t a n
flows t h r o u g h interstate and foreign c o m m e r c e . I n c i d e n t s of
traffic which are not an integral part of the i n t e r s t a t e o r fore
flow, such as manufacture, local distribution, a n d possessi
nonetheless have a substantial and direct effect u p o n intersl
c o m m e r c e because—
(A) after manufacture, many controlled s u b s t a n c e s
t r a n s p o r t e d in interstate commerce,
(B) controlled substances distributed locally usually h
been t r a n s p o r t e d in interstate c o m m e r c e i m m e d i a t e l y bel
their distribution, and
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(C) controlled substances possessed commonly
flow
through interstate c o m m e r c e immediately p r i o r to such possession.
(4) Local distribution and possession of controlled substances
contribute to swelling the interstate traffic in such substances.
(5) Controlled substances manufactured and distributed intrastate cannot be differentiated from controlled substances manufactured a n d distributed interstate. Thus, it is not feasible to
distinguish, in terms of controls, between controlled substances
manufactured and distributed interstate and controlled substances manufactured and distributed intrastate.
(6) Federal control of the intrastate incidents of the traffic in
controlled substances is essential to the effective control of the
interstate incidents of such traffic.
(7) The United States is a party to the Single Convention on
Narcotic Drugs, 1961, a n d other international conventions designed to establish effective control over international and domestic traffic in controlled substances.
ub.L. 91-513, Title II, § 101, Oct. 27, 1970, 84 Stat. 1242.)
HISTORICAL AND STATUTORY NOTES
^vision Notes and Legislative Reports
tions 901 to 904 of this title and as a note
1970 Acts. House Report No. 91-1444 under this section] shall become effective
d Conference Report No. 91-1603, see upon enactment [Oct. 27, 1970].
70 U.S. Code Cong, and Adm. News, p.
"(c) Sections 305 (relating to labels
66.
and labeling) [section 825 of this title],
and 306 (relating to manufacturing quoferences in Text
"This subchapter", referred to in text, tas) [section 826 of this title] shall beis in the original "this title" which is come effective on the date specified in
le II of Pub.L. 91-513, Oct. 27, 1970, subsection (a) of this section, except that
Stat. 1242, and is popularly known as the Attorney General may by order pubi "Controlled Substances Act". For lished in the Federal Register postpone
mplete classification of Title II to the the effective date of either or both of
de, see Short Title note below and Ta- these sections for such period as he may
determine to be necessary for the efficient
;s.
administration of this title [this subchapfective Dates
ter]."
Section 704 of Pub.L. 91-513 provided
Short Title
it:
1998 Amendments. Pub.L. 105-357,
1970 Acts, "(a) Except as otherwise § 1, Nov. 10, 1998, 112 Stat. 3271, prowided in this section, this title [see vided that: "This Act [amending section
ort Title note below] shall become ef- 956 of this title and enacting provisions
tive on the first day of the seventh set out as notes under section 956 of this
endar month that begins after the day title] may be cited as the 'Controlled Submediately preceding the date of enact- stances Trafficking Prohibition Act'."
nt[Oct. 27, 1970].
Pub.L. 105-277, Div. C, Title VIII,
'(b) Parts A, B, E, and F of this title § 801(a), Oct. 21, 1998, 112 Stat.
irts A, B, E, and F of this subchapter], 2681-693, provided that: "This title [ention 702 [set out as a note under sec- acting section 1713 of this title and seci 321 of this title], this section, and tion 2291-5 of Title 22, amending section
tions 705 through 709 [set out as sec- 956 of this title, and enacting provisions
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set out as notes under sections 801 and
956 of this title and section 2291 of Title
22] may be cited as the 'Western Hemisphere Drug Elimination Act'."
Pub.L. 105-277, Div. C, Title VIII,
§ 871, Oct. 21, 1998, 112 Stat. 2681-707,
provided that: "This subtitle [amending
section 956 of this title and enacting provisions set out as notes under section 956
of this title] may be cited as the 'Controlled Substances Trafficking Prohibition
Act'."
Pub.L. 105-277, Div. E, § 1, Oct. 21,
1998, 112 Stat. 2681-759, provided that:
"This division [Division E (§§ 1 to 3) of
Pub.L. 105-277, Oct. 21, 1998, 112 Stat.
2681-759, which amended sections 841
and 960 of this title and section 13705 of
Title 42] may be cited as the 'Methamphetamine Trafficking Penalty Enhancement Act of 1998'."
1996 Amendments. Pub.L. 104-305,
§ 1, Oct. 13, 1996, 110 Stat. 3807, provided that: "This Act [amending sections
841, 844, 959, and 960 of this title and
enacting provisions set out as notes under
section 872 of this Title and 994 of Title
28, Judiciary and Judicial Procedure]
may be cited as the 'Drug-Induced Rape
Prevention and Punishment Act of
1996'."
Pub.L. 104-237, § 1(a), Oct. 3, 1996,
110 Stat. 3099, provided that: "This Act
[enacting section 872a of this title,
amending sections 802, 814, 830, 841,
842, 843, 844, 853, 881, 959, and 960 of
this title and section 1607 of Title 19,
Customs Duties, and enacting provisions
set out as notes under this section and
sections 872, and 971 of this title, section
994 of Title 28, Judiciary and Judicial
Procedure, and section 290aa-4 of Title
42, The Public Health and Welfare] may
be cited as the 'Comprehensive Methamphetamine Control Act of 1996'."
1994 Amendments. Pub.L. 103-322,
Title XVIII, § 180201(a), Sept. 13, 1994,
108 Stat. 2046, provided that: "This section [enacting section 849 of this title,
amending section 841 of this title, and
enacting provisions set out as a note under section 994 of this title] may be cited
as the 'Drug Free Truck Stop Act'."
1993 Amendments. Pub.L. 103-200,
§ 1, Dec. 17, 1993, 107 Stat. 2333, provided that: "This Act [enacting section
814 of this title, amending sections 802,
821, 822, 823, 824, 830, 843, 880, 957,

958, 960, and 971 of this title and enacting provisions set out as a note under
section 802 of this title] may be cited as
the 'Domestic Chemical Diversion Control Act of 1993'."
1990 Amendments. Pub.L. 101-647,
Title XIX, § 1901, Nov. 29, 1990, 104
Stat. 4851, provided that: "This Act [enacting sections 802(41), 812(c), Schedule
III (e), and 333(e) of this title and section
290aa-6(b)(12) of Title 42, The Public
Health and Welfare, amending section
844 of this title, repealing section 333a of
this title and enacting provisions set out
as notes under sections 802 and 829 of
this title] may be cited as the 'Anabolic
Steroids Control Act of 1990'."
1988 Amendments. Pub.L. 100-690,
Title VI, § 6001, Nov. 18, 1988, 102 Stat.
4312, provided that: "This title [enacting
sections 844a, 858, 881-1, 887, 972, and
1509 of this title, section 559g of Title 16,
Conservation, sections 930, 1864, 3117,
and 3508 of Title 18, Crimes and Criminal Procedure, section 530A of Title 28,
Judiciary and Judicial Procedure, sections 5325 and 5326 of Title 31, Money
and Finance, and sections 3741, 3742,
3750 to 3658, 3760 to 3764, 3766 to
3766b, 3796h, and 3796a-l of Title 42,
The Public Health and Welfare, amending
sections 802, 813, 830, 841, 842, 843,
844, 845, 845a, 845b, 846, 848, 857, 872,
876, 881, 886, 960, 961, and 963 of this
title, sections 1730d, 1829b, 1953, 1955,
3403, 3412, 3413, 3417, and 3420 of Title
12, Banks and Banking, section 1245 of
Title 15, Commerce and Trade, sections 1
note, 559, and 559e of Title 16, sections
13, 111, 112, 115, 341, 342, 343, 842,
844, 924, 981, 1791, 1855, 1956, 1957,
2516, 3061, 3161, 3565, 3672 note, 5001,
and 5032 of Title 18, section 1594 of Title
19, Customs Duties, section 524 of Title
28, sections 5312, 5318, and 5321 of Title
31, section 2003 of Title 39, Postal Service, sections 1396c, 3732, 3791, 3793,
3796, and 3796b of Title 42, The Public
Health and Welfare, and section 782 of
the Appendix to Title 49, Transportation,
and enacting provisions set out as notes
under this section and sections 802, 881,
and 972 of this title, sections 5315 and
5541 of Title 5, Government Organization
and Employees, sections 1 and 559b of
Title 16, sections 981, 982, and 4352 of
Title 18, section 994 of Title 28, section
3796 of Title 42, and section 2 of Title 43,
Public Lands] may be cited as the 'AntiDrug Abuse Amendments Act of 1988'."

Note 1

thority to regulate a food product. Stutz
v. Bureau of Narcotics of Department of
Treasury of U. S., N.D.Cal.1944, 56
F.Supp. 810.
2.

Construction
Provisions of section 801 et seq. of this
title must be construed within context of
relevant international law, which is part
of our domestic law. U. S. v. Feld,
E.D.N.Y.1981, 514 F.Supp. 283.

3.

Purpose
Congress, in enacting this chapter and
subsequent amendments, was no doubt
intent upon strengthening the enforcement of existing drug laws. U. S. v.
Woods, C.A.6 (Mich.) 1978, 568 F.2d 509,
certiorari denied 98 S.Ct. 1614, 435 U.S.
972, 56 L.Ed.2d 64.
General purpose of this chapter was to
strengthen existing law enforcement authority in the field of drug abuse. U. S. v.
Steinberg, C.A.2 (N.Y.) 1975, 525 F.2d
1126, certiorari denied 96 S.Ct. 2167,
425 U.S. 971,48L.Ed.2d794.
Congressional findings and declarations regarding this chapter that the illegal possession and improper use of
controlled substances have a detrimental
effect on health and welfare of the
American people do not establish congressional intent to ban only possession
of such amounts as are capable of improper use. U. S. v. Jeffers, C.A.7
(Ind.) 1975, 524 F.2d 253.
This chapter was designed to provide
an overall balanced scheme of criminal
penalties for offenses involving drugs. U.
S. v. Upthegrove, C.A.6 (Ky.) 1974, 504
F.2d 682.
Congress, in enacting the Federal
Food, Drug, and Cosmetic Act, § 301 et
seq. of this title, and this chapter, intended to create two complementary institutional checks on production and marketing of new drugs; at the production or
premarketing stage, the Food and Drug
Administration is given the primary responsibility in determining which new
drugs should be permitted to enter the
flow of commerce; but once a drug is
cleared for marketing by way of a new
drug application approval, the question of
permissible distribution of the drug,
when that drug is a controlled substance,
is one within jurisdiction of the Justice
Department. American Pharmaceutical
Ass'n v. Weinberger, D.C.D.C.1974, 377

F.Supp. 824, affirmed 530 F.2d 1054, 174
U.S.App.D.C. 202.
Purpose of this chapter is to provide a
system for control of drug traffic and to
prevent abuse of drugs. U. S. v. Greenberg, W.D.Pa.1971, 334 F.Supp. 364.
4. Retroactive effect
This chapter could not be applied in
imposing sentences for federal narcotic
offenses committed prior to its effective
date. U. S. v. Bell, C.A.D.C.1974, 506
F.2d207, 165 U.S.App.D.C. 146.
Where charged offenses of sale of cocaine and conspiracy occurred in January, 1971, former §§ 4705 and 7237 of
Title 26 prohibiting such offenses, not this
chapter, which became effective on May
1, 1971, governed prosecution and sentencing of defendants. U. S. v. Bivona,
C.A.2 (N.Y.) 1973, 487 F.2d 443.
5. State regulation or control
Prior regulatory technique of imposing
a stamp tax on certain drugs did not
invade reserved powers of states. Alston
v. U.S., U.S.Iowa 1927, 47 S.Ct. 634, 274
U.S. 289, 71 L.Ed. 1052. See, also,
McBride v. U.S., C.A.Tex. 1955, 225 F.2d
249, certiorari denied 76 S.Ct. 306, 350
U.S. 934, 100 L.Ed. 816.
Comprehensive Drug Prevention and
Control Act did not preempt section of
Guam Code prohibiting importation of
methamphetamine; Congress had indicated that federal efforts were to be in
addition to, not in place of, local law
enforcement efforts. People v. Villacrusis, C.A.9 (Guam) 1993, 992 F.2d 886.
This chapter did not reach use, or possession for use, or any devices or implements to make use possible, and thus it
did not preempt municipal ordinance
prohibiting sale or display of paraphernalia relating to controlled dangerous substances. Bambu Sales, Inc. v. Gibson,
D.C.N.J.1979, 474 F.Supp. 1297.
6. Repeals
This chapter repealed all of § 174 of
this title which pertained to importation,
sale or possession of certain narcotic
drugs rather than just the penalty provisions of § 174 of this title. U. S. v.
McGarr, C.A.7 (111.) 1972, 461 F.2d 1.
Repeal of marijuana transfer tax did
not prevent collection of tax assessment
made prior to such repeal. Widdis v. U.
S., D.C.Alaska 1974, 395 F.Supp. 1015.

7. Detrimental effect
In view of Congress' explicit recognition that illegal importation of controlled
substances has a substantial and detrimental effect on the general welfare of
the American people, action of defendants in mailing heroin from outside the
United States into the United States, under circumstances which made it clear
that the purpose of the maihng was ,liegal sale, constituted a suthcient detrimental effect" within the United States to
give federal court jurisdiction over defendants with respect to the mailing even
though no act in connection with the
mailing was committed by the defendants
m the United States. U. S. v. Chen,

§ 801a.

S.D.N.Y.1979, 473 F.Supp.
firmed 614 F.2d 1292.

1042,

af-

8.

Intrastate distribution of controlled
substances
Congressional finding under prior prov i s i o n s t n a t use of stimulant or depressam d
w h e n n o t u n d e r s u p ervision of
endangered
H
e d p r a c t itioner often
on highways
including interstate
f
J
&
J
• ,
. ,.
ff . . °. ,
t r a fff l c t h e r e o
" w a s a sufficient basis for
proposition that intrastate distribution of
such drugs exerted substantial effect on
interstate commerce. U. S. v. Erhn,
N.D.Cal.1968, 283 F.Supp. 396, affirmed
413 F.2d 1036.

Congressional findings and declarations: psychotrophic
substances

The Congress makes the following findings and declarations:
(1) The Congress has long recognized the danger involved in
the manufacture, distribution, and use of certain psychotropic
substances for nonscientific and nonmedical purposes, and has
provided strong and effective legislation to control illicit trafficking and to regulate legitimate uses of psychotropic substances in
this country. Abuse of psychotropic substances has become a
phenomenon common to many countries, however, and is not
confined to national borders. It is, therefore, essential that the
United States cooperate with other nations in establishing effective controls over international traffic in such substances.
(2) The United States has joined with other countries in executing an international treaty, entitled the Convention on Psychotropic Substances and signed at Vienna, Austria, on February
21, 1971, which is designed to establish suitable controls over
the manufacture, distribution, transfer, and use of certain psychotropic substances. The Convention is not self-executing, and
the obligations of the United States thereunder may only be
performed pursuant to appropriate legislation. It is the intent of
the Congress that the amendments made by this Act, together
with existing law, will enable the United States to meet all of its
obligations under the Convention and that no further legislation
will be necessary for that purpose.
(3) In implementing the Convention on Psychotropic Sub-,,
stances, the Congress intends that, consistent with the obligations of the United States under the Convention, control of
psychotropic substances in the United States should be accomplished within the framework of the procedures and criteria for
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classification of substances provided in the Comprehensive Drug
Abuse Prevention and Control Act of 1970 [21 U.S.C.A. § 801 et
seq.]. This will insure that (A) the availability of psychotropic
substances to manufacturers, distributors, dispensers, and researchers for useful and legitimate medical and scientific purposes will not be unduly restricted; (B) nothing in the Convention will interfere with bona fide research activities; and (C)
nothing in the Convention will interfere with ethical medical
practice in this country as determined by the Secretary of Health
and Human Services on the basis of a consensus of the views of
the American medical and scientific community.
(Pub.L. 95-633, Title I, § 101, Nov. 10, 1978, 92 Stat. 3768; Pub.L. 96-88,
Title V, § 509(b), Oct. 17, 1979, 93 Stat. 695.)
HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports
1978 Acts. House Report No. 95-1193,
see 1978 U.S. Code Cong, and Adm.
News, p. 9496.
References in Text
This Act, referred to in par. (2), is
Pub.L. 95-633, Nov. 10, 1978, 92 Stat.
2768, known as the Psychotropic Substances Act of 1978, which enacted this
section and §§ 830, and 852 of this title,
amended §§ 352, 802, 811, 812, 823, 827,
841 to 843, 872, 881, 952, 953, and 965
of this title and § 242 of Title 42, The
Public Health and Welfare, and enacted
provisions set out as notes under this
section and §§ 801, 812, and 830 of this
title. For complete classification of this
Act to the Code, see Short Title of 1978
Amendment note set out under § 801 of
this title and Tables.
The Comprehensive Drug Abuse Prevention and Control Act of 1970, referred
to in par. (3), is Pub.L. 91-513, Oct. 27,
1970, 84 Stat. 1236, as amended, which
is classified principally to this chapter
[§ 801 et seq. of this title]. For complete
classification of this Act to the Code, see
Short Title note set out under § 801 of
this title and Tables.

Codifications
Section was enacted as part of the Psychotropic Substances Act of 1978 and not
as part of the Controlled Substances Act,
which comprises this subchapter.
Effective Dates
Section 112 of Pub.L. 95-633 provided
that: "This title [which enacted this section and section 852 of this title, amended
sections 352, 802, 811, 812, 823, 827,
872, 952 and 953 of this title and section
242a of Title 42, The Public Health and
Welfare, and enacted provisions set out
as notes under sections 801 and 812 of
this title] and the amendments made by
this title shall take effect on the date the
Convention on Psychotropic Substances,
signed at Vienna, Austria on February 21,
1971, enters into force in respect to the
United States." [The Convention entered
into force in respect to the United States
on July 15, 1980.]
Change of Name
"Secretary of Health and Human Services" was substituted for "Secretary of
Health, Education, and Welfare" on authority of Pub.L. 96-88, Title V, § 509,
Oct. 17, 1979, 93 Stat. 695, which is
classified to § 3508 of Title 20, Education.

LIBRARY REFERENCES
American Digest System
Drugs and Narcotics <S»41.
Encyclopedias
Drugs and Narcotics see, C.J.S. §§ 2 to 5, 118, 119.
25 Am Jur 2d, Drugs and Controlled Substances § 19.
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Forms
15 Federal Procedural Forms L Ed, Statutes of Limitation, and Other Time Limits
§ 61:32.
Texts and Treatises
2 Immigration Law Service, Requirements Pertaining to All Applicants § 4:74.
2A Immigration Law Service, Other Documents § 32:42.
WESTLAW ELECTRONIC RESEARCH
Drugs and Narcotics cases: 138k[add key number].
See WESTLAW guide following the Explanation pages of this volume.

§ 802.

Definitions

As used in this subchapter:
(1) The term "addict' 1 means any individual who habitually
uses any narcotic drug so as to endanger the public morals,
health, safety, or welfare, or who is so far addicted to the use of
narcotic drugs as to have lost the power of self-control with
reference to his addiction.
(2) The term "administer*' refers to the direct application of a
controlled substance to the body of a patient or research subject
by(A) a practitioner (or, in his presence, by his authorized
agent), or
(B) the patient or research subject at the direction and in
the presence of the practitioner,
whether such application be by injection, inhalation, ingestion,
or any other means.
(3) The term "agent" means an authorized person who acts on
behalf of or at the direction of a manufacturer, distributor, or
dispenser; except that such term does not include a common or
contract carrier, public warehouseman, or employee of the carrier or warehouseman, when acting in the usual and lawful course
of the carrier's or warehouseman's business.
(4) The term "Drug Enforcement Administration" means the
Drug Enforcement Administration in the Department of Justice.
(5) The term "control" means to add a drug or other substance, or immediate precursor, to a schedule under part B of
this subchapter, whether by transfer from another schedule or
otherwise.
,
(6) The term "controlled substance" means a drug or other
substance, or immediate precursor, included in schedule I, II,
III, IV, or V of part B of this subchapter. The term does not
include distilled spirits, wine, malt beverages, or tobacco, as
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those terms are defined or used in subtitle E of the Internal
Revenue Code of 1986.
(7) The term ''counterfeit substance" means a controlled substance which, or the container or labeling of which, without
authorization, bears the trademark, trade name, or other identifying mark, imprint, number, or device, or any likeness thereof,
of a manufacturer, distributor, or dispenser other than the person or persons who in fact manufactured, distributed, or dispensed such substance and which thereby falsely purports or is
represented to be the product of, or to have been distributed by,
such other manufacturer, distributor, or dispenser.
(8) The terms "deliver" or "delivery" mean the actual, constructive, or attempted transfer of a controlled substance or a
listed chemical, whether or not there exists an agency relationship.
(9) The term "depressant or stimulant substance" means—
(A) a drug which contains any quantity of barbituric acid
or any of the salts of barbituric acid; or
(B) a drug which contains any quantity of (i) amphetamine or any of its optical isomers; (ii) any salt of amphetamine or any salt of an optical isomer of amphetamine; or
(iii) any substance which the Attorney General, after investigation, has found to be, and by regulation designated as,
habit forming because of its stimulant effect on the central
nervous system; or
(C) lysergic acid diethylamide; or
(D) any drug which contains any quantity of a substance
which the Attorney General, after investigation, has found to
have, and by regulation designated as having, a potential for
abuse because of its depressant or stimulant effect on the
central nervous system or its hallucinogenic effect.
(10) The term "dispense" means to deliver a controlled substance to an ultimate user or research subject by, or pursuant to
the lawful order of, a practitioner, including the prescribing and
administering of a controlled substance and the packaging, labeling or compounding necessary to prepare the substance for such
delivery. The term "dispenser" means a practitioner who so
delivers a controlled substance to an ultimate user or research
subject.
(11) The term "distribute" means to deliver (other than by
administering or dispensing) a controlled substance or a listed
chemical. The term "distributor" means a person who so delivers a controlled substance or a listed chemical.
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(12) The term "drug" has the meaning given that term by
section 321(g)(1) of this title.
(13) The term "felony" means any Federal or State offense
classified by applicable Federal or State law as a felony.
(14) The term "isomer" means the optical isomer, except as
used in schedule 1(c) and schedule 11(a)(4). As used in schedule
1(c), the term "isomer" means any optical, positional, or geometric isomer. As used in schedule 11(a)(4), the term "isomer"
means any optical or geometric isomer.
(15) The term "manufacture" means the production, preparation, propagation, compounding, or processing of a drug or
other substance, either directly or indirectly or by extraction
from substances of natural origin, or independently by means of
chemical synthesis or by a combination of extraction and chemical synthesis, and includes any packaging or repackaging of such
substance or labeling or relabeling of its container; except that
such term does not include the preparation, compounding, packaging, or labeling of a drug or other substance in conformity
with applicable State or local law by a practitioner as an incident to his administration or dispensing of such drug or substance in the course of his professional practice. The term
"manufacturer" means a person who manufactures a drug or
other substance.
(16) The term "marihuana" means all parts of the plant Cannabis sativa L., whether growing or not; the seeds thereof; the
resin extracted from any part of such plant; and every compound, manufacture, salt, derivative, mixture, or preparation of
such plant, its seeds or resin. Such term does not include the
mature stalks of such plant, fiber produced from such stalks, oil
or cake made from the seeds of such plant, any other compound,
manufacture, salt, derivative, mixture, or preparation of such
mature stalks (except the resin extracted therefrom), fiber, oil, or
cake, or the sterilized seed of such plant which is incapable of
germination.
(17) The term "narcotic drug" means any of the following
whether produced directly or indirectly by extraction from substances of vegetable origin, or independently by means of chemical synthesis, or by a combination of extraction and chemical
synthesis:
(A) Opium, opiates, derivatives of opium and opiates, including their isomers, esters, ethers, salts, and salts of isomers, esters, and ethers, whenever the existence of such
isomers, esters, ethers, and salts is possible within the specif563

ic chemical designation. Such term does not include the
isoquinoline alkaloids of opium.
(B) Poppy straw and concentrate of poppy straw.
(C) Coca leaves, except coca leaves and extracts of coca
leaves from which cocaine, ecgonine, and derivatives of
ecgonine or their salts have been removed.
(D) Cocaine, its salts, optical and geometric isomers, and
salts of isomers.
(E) Ecgonine, its derivatives, their salts, isomers, and salts
of isomers.
(F) Any compound, mixture, or preparation which contains any quantity of any of the substances referred to in
subparagraphs (A) through (E).
(18) The term "opiate" means any drug or other substance
having an addiction-forming or addiction-sustaining liability similar to morphine or being capable of conversion into a drug
having such addiction-forming or addiction-sustaining liability.
(19) The term "opium poppy" means the plant of the species
Pap aver somniferum L., except the seed thereof.
(20) The term "poppy straw" means all parts, except the
seeds, of the opium poppy, after mowing.
(21) The term "practitioner" means a physician, dentist, veterinarian, scientific investigator, pharmacy, hospital, or other person licensed, registered, or otherwise permitted, by the United
States or the jurisdiction in which he practices or does research,
to distribute, dispense, conduct research with respect to, administer, or use in teaching or chemical analysis, a controlled
substance in the course of professional practice or research.
(22) The term "production" includes the manufacture, planting, cultivation, growing, or harvesting of a controlled substance.
(23) The term "immediate precursor" means a substance—
(A) which the Attorney General has found to be and by
regulation designated as being the principal compound used,
or produced primarily for use, in the manufacture of a
controlled substance;
(B) which is an immediate chemical intermediary used or
likely to be used in the manufacture of such controlled
substance; and
(C) the control of which is necessary to prevent, curtail,
or limit the manufacture of such controlled substance.
(24) The term "Secretary", unless the context otherwise indicates, means the Secretary of Health and Human Services.
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(25) The term "serious bodily injury" means bodily injury
which involves—
(A) a substantial risk of death;
(B) protracted and obvious disfigurement; or
(C) protracted loss or impairment of the function of a
bodily member, organ, or mental faculty.
(26) The term "State" means a State of the United States, the
District of Columbia, and any commonwealth, territory, or possession of the United States.
(27) The term "ultimate user" means a person who has lawfully obtained, and who possess, a controlled substance for his
own use or for the use of a member of his household or for an
animal owned by him or by a member of his household.
(28) The term "United States", when used in a geographic
sense, means all places and waters, continental or insular, subject to the jurisdiction of the United States.
(29) The term "maintenance treatment" means the dispensing, for a period in excess of twenty-one days, of a narcotic drug
in the treatment of an individual for dependence upon heroin or
other morphine-like drugs.
(30) The term "detoxification treatment" means the dispensing, for a period not in excess of one hundred and eighty days, of
a narcotic drug in decreasing doses to an individual in order to
alleviate adverse physiological or psychological effects incident
to withdrawal from the continuous or sustained use of a narcotic
drug and as a method of bringing the individual to a narcotic
drug-free state within such period.
(31) The term "Convention on Psychotropic Substances"
means the Convention on Psychotropic Substances signed at
Vienna, Austria, on February 21, 1971; and the term "Single
Convention on Narcotic Drugs" means the Single Convention on
Narcotic Drugs signed at New York, New York, on March 30,
1961.
(32)(A) Except as provided in subparagraph (B), the term
"controlled substance analogue" means a substance—
(i) the chemical structure of which is substantially similar
to the chemical structure of a controlled substance in schedule I or II;
(ii) which has a stimulant, depressant, or hallucinogenic
effect on the central nervous system that is substantially
similar to or greater than the stimulant, depressant, or
hallucinogenic effect on the central nervous system of a
controlled substance in schedule I or II; or
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(iii) with respect to a particular person, which such person represents or intends to have a stimulant, depressant, or
hallucinogenic effect on the central nervous system that is
substantially similar to or greater than the stimulant, depressant, or hallucinogenic effect on the central nervous system
of a controlled substance in schedule I or II.
(B) Such term does not include—
(i) a controlled substance;
(ii) any substance for which there is an approved new
drug application;
(iii) with respect to a particular person any substance, if
an exemption is in effect for investigational use, for that
person, under section 505 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 355) to the extent conduct with
respect to such substance is pursuant to such exemption; or
(iv) any substance to the extent not intended for human
consumption before such an exemption takes effect with
respect to that substance.
(33) The term "listed chemical" means any list I chemical or
any list II chemical.
(34) The term "list I chemical" means a chemical specified by
regulation of the Attorney General as a chemical that is used in
manufacturing a controlled substance in violation of this subchapter and is important to the manufacture of the controlled
substances, and such term includes (until otherwise specified by
regulation of the Attorney General, as considered appropriate by
the Attorney General or upon petition to the Attorney General by
any person) the following:
(A) Anthranilic acid, its esters, and its salts.
(B) Benzyl cyanide.
(C) Ephedrine, its salts, optical isomers, and salts of optical isomers.
(D) Ergonovine and its salts.
(E) Ergotamine and its salts.
(F) N-Acetylanthranilic acid, its esters, and its salts.
(G) Norpseudoephedrine, its salts, optical isomers, and
salts of optical isomers.
(H) Phenylacetic acid, its esters, and its salts.
(I) Phenylpropanolamine, its salts, optical isomers, and
salts of optical isomers.
(J) Piperidine and its salts.
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(K) Pseudoephedrine, its salts, optical isomers, and salts
of optical isomers.
(L) 3,4-Methylenedioxyphenyl-2-propanone.
(M) Methylamine.
(N) Ethylamine.
(O) Propionic anhydride.
(P) Isosafrole.
(Q) Safrole.
(R) Piperonal.
(S) N-Methylephedrine.
(T) N-methylpseudoephedrine.
(U) Hydriodic acid.
(V) Benzaldehyde.
(W) Nitroethane.
(X) Any salt, optical isomer, or salt of an optical isomer of
the chemicals listed in subparagraphs (M) through (U) of this
paragraph.
(35) The term "list II chemical" means a chemical (other than
a list I chemical) specified by regulation of the Attorney General
as a chemical that is used in manufacturing a controlled substance in violation of this subchapter, and such term includes
(until otherwise specified by regulation of the Attorney General,
as considered appropriate by the Attorney General or upon
petition to the Attorney General by any person) the following
chemicals:
(A) Acetic anhydride.
(B) Acetone.
(C) Benzyl chloride.
(D) Ethyl ether.
(E) Repealed. Pub.L. 101-647, Title XXIII, § 2301(b),
Nov. 29, 1990, 104 Stat. 4858
(F) Potassium permanganate.
(G) 2-Butanone (or Methyl Ethyl Ketone).
(H) Toluene.
(I) Iodine.
(J) Hydrochloric gas.
(36) The term "regular customer" means, with respect to a
regulated person, a customer with whom the regulated person
has an established business relationship that is reported to the
Attorney General.
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(37) The term "regular importer" means, with respect to a
listed chemical, a person that has an established record as an
importer of that listed chemical that is reported to the Attorney
General.
(38) The term "regulated person" means a person who manufactures, distributes, imports, or exports a listed chemical, a
tableting machine, or an encapsulating machine or who acts as a
broker or trader for an international transaction involving a
listed chemical, a tableting machine, or an encapsulating machine.
(39) The term "regulated transaction" means—
(A) a distribution, receipt, sale, importation, or exportation of, or an international transaction involving shipment
of, a listed chemical, or if the Attorney General establishes a
threshold amount for a specific listed chemical, a threshold
amount, including a cumulative threshold amount for multiple transactions (as determined by the Attorney General, in
consultation with the chemical industry and taking into
consideration the quantities normally used for lawful purposes), of a listed chemical, except that such term does not
include—
(i) a domestic lawful distribution in the usual course
of business between agents or employees of a single
regulated person;
(ii) a delivery of a listed chemical to or by a common
or contract carrier for carriage in the lawful and usual
course of the business of the common or contract carrier, or to or by a warehouseman for storage in the lawful
and usual course of the business of the warehouseman,
except that if the carriage or storage is in connection
with the distribution, importation, or exportation of a
listed chemical to a third person, this clause does not
relieve a distributor, importer, or exporter from compliance with section 830 of this title;
(iii) any category of transaction or any category of
transaction for a specific listed chemical or chemicals
specified by regulation of the Attorney General as excluded from this definition as unnecessary for enforcement of this subchapter or subchapter II of this chapter;
(iv) any transaction in a listed chemical that is contained in a drug that may be marketed or distributed
lawfully in the United States under the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 301 et seq.) unless—
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(I)(aa) the drug contains ephedrine or its salts,
optical isomers, or salts of optical isomers, pseudoephedrine or its salts, optical isomers, or salts of
optical isomers, or phenylpropanolamine or its
salts, optical isomers, or salts of optical isomers
unless otherwise provided by regulation of the Attorney General issued pursuant to section 814(e) of
this title, except that any sale of ordinary over-thecounter pseudoephedrine or phenylpropanolamine
products by retail distributors shall not be a regulated transaction (except as provided in section 401(d)
of the Comprehensive Methamphetamine Control
Act of 1996); or
(bb) the Attorney General has determined under
section 814 of this title that the drug or group of
drugs is being diverted to obtain the listed chemical
for use in the illicit production of a controlled
substance; and
(II) the quantity of ephedrine, pseudoephedrine,
phenylpropanolamine, or other listed chemical contained in the drug included in the transaction or
multiple transactions equals or exceeds the threshold established for that chemical by the Attorney
General, except that the threshold for any sale of
products containing pseudoephedrine or phenylpropanolamine products by retail distributors or by
distributors required to submit reports by section
830(b)(3) of this title shall be 24 grams of pseudoephedrine or 24 grams of phenylpropanolamine
in a single transaction; or
(v) any transaction in a chemical mixture which the
Attorney General has by regulation designated as exempt from the application of this subchapter and subchapter II of this chapter based on a finding that the
mixture is formulated in such a way that it cannot be
easily used in the illicit production of a controlled substance and that the listed chemical or chemicals contained in the mixture cannot be readily recovered; and
(B) a distribution, importation, or exportation of a tableting machine or encapsulating machine.
(40) The term "chemical mixture" means a combination of
two or more chemical substances, at least one of which is not a
list I chemical or a list II chemical, except that such term does
not include any combination of a list I chemical or a list II
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chemical with another chemical that is present solely as an
impurity.
(41)(A) The term "anabolic steroid" means any drug or hormonal substance, chemically and pharmacologically related to
testosterone (other than estrogens, progestins, and corticosteroids) that promotes muscle growth, and includes—
(i) boldenone,
(ii) chlorotestosterone,
(iii) clostebol,
(iv) dehydrochlormethyltestosterone,
(v) dihydrotestosterone,
(vl) drostanolone,
(vii) ethylestrenol,
(viii) fluoxymesterone,
(Ix) formebulone,
(x) mesterolone,
(xi) methandienone,
(xii) methandranone,
(xiii) methandriol,
(xlv) methandrostenolone,
(xv) methenolone,
(xvi) methyltestosterone,
(xvii) mibolerone,
(xviii) nandrolone,
(xix) norethandrolone,
(xx) oxandrolone,
(xxi) oxymesterone,
(xxii) oxymetholone,
(xxiii) stanolone,
(xxiv) stanozolol,
(xxv) testolactone,
(xxvi) testosterone,
(xxvii) trenbolone, and
(xxviii) any salt, ester, or isomer of a drug or substance
described or listed in this paragraph, if that salt, ester, or
isomer promotes muscle growth.
(B)(i) Except as provided in clause (ii), such term does not
include an anabolic steroid which is expressly intended for
administration through implants to cattle or other nonhuman
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species and which has been approved by the Secretary of Health
and Human Services for such administration.
(ii) If any person prescribes, dispenses, or distributes such
steroid for human use, such person shall be considered to have
prescribed, dispensed, or distributed an anabolic steroid within
the meaning of subparagraph (A).
(42) The term "international transaction" means a transaction
involving the shipment of a listed chemical across an international border (other than a United States border) in which a broker
or trader located in the United States participates.
(43) The terms "broker" and "trader" mean a person that
assists in arranging an international transaction in a listed chemical by—
(A) negotiating contracts;
(B) serving as an agent or intermediary; or
(C) bringing together a buyer and seller, a buyer and
transporter, or a seller and transporter.
(44) The term "felony drug offense" means an offense that is
punishable by imprisonment for more than one year under any
law of the United States or of a State or foreign country that
prohibits or restricts conduct relating to narcotic drugs, marihuana, or depressant or stimulant substances.
(45) The term "ordinary over-the-counter pseudoephedrine or
phenylpropanolamine product" means any product containing
pseudoephedrine or phenylpropanolamine that is—
(A) regulated pursuant to this subchapter; and
(B)(i) except for liquids, sold in package sizes of not more
than 3.0 grams of pseudoephedrine base or 3.0 grams of
phenylpropanolamine base, and that is packaged in blister
packs, each blister containing not more than two dosage
units, or where the use of blister packs is technically infeasible, that is packaged in unit dose packets or pouches; and
(ii) for liquids, sold in package sizes of not more than 3.0
grams of pseudoephedrine base or 3.0 grams of phenylpropanolamine base.
(46)(A) The term "retail distributor" means a grocery store,
general merchandise store, drug store, or other entity or person
whose activities as a distributor relating to pseudoephedrine or'
phenylpropanolamine products are limited almost exclusively to
sales for personal use, both in number of sales and volume of
sales, either directly to walk-in customers or in face-to-face
transactions by direct sales.
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(B) F o r purposes of this p a r a g r a p h , sale for personal use
m e a n s the sale of below-threshold quantities in a single transaction to an individual for legitimate medical use.
(C) F o r purposes of this p a r a g r a p h , entities are defined by
reference to the S t a n d a r d Industrial Classification (SIC) code, as
follows:
(i) A grocery store is an entity within SIC code 5 4 1 1 .
(ii) A general merchandise store is a n entity within SIC
codes 5300 t h r o u g h 5399 and 5499.
(iii) A d r u g store is an entity within SIC code 5912.
(Pub.L. 91-513, Title II, § 102, Oct. 27, 1970, 84 Stat. 1242; Pub.L. 93-281,
§ 2, May 14, 1974, 88 Stat. 124; Pub.L. 95-633, Title I, § 102(b), Nov. 10,
1978, 92 Stat. 3772; Pub.L. 96-88, Title V, § 509(b), Oct. 17, 1979, 93 Stat.
695; Pub.L. 96-132, § 16(a), Nov. 30, 1979, 93 Stat. 1049; Pub.L. 98-473,
Title II, § 507(a), (b), Oct. 12, 1984, 98 Stat. 2071; Pub.L. 98-509, Title III,
§ 301(a), Oct. 19, 1984, 98 Stat. 2364; Pub.L. 99-570, Title I, §§ 1003(b),
1203, 1870, Oct. 27, 1986, 100 Stat. 3207-6, 3207-13, 3207-56; Pub.L.
99-646, § 83, Nov. 10, 1986, 100 Stat. 3619; Pub.L. 100-690, Title VI,
§ 6054, Nov. 18, 1988, 102 Stat. 4316; Pub.L. 101-647, Title XIX, § 1902(b),
Title XXIII, § 2301, Title XXXV, § 35991, Nov. 29, 1990, 104 Stat. 4852,
4858, 4932; Pub.L. 103-200, §§ 2(a), 7 to 9(a), Dec. 17, 1993, 107 Stat.
2333, 2340; Pub.L. 103-322, Title IX, § 90105(d), Title XXXIII, § 330024(a),
(b), (d)(1), Sept. 13, 1994, 108 Stat. 1988, 2150; Pub.L. 104-237, Title II,
§§ 204(a), 209, Title IV, § 401(a), (b), Oct. 3, 1996, 110 Stat. 3102, 3104,
3106, 3107; Pub.L. 104-294, Title VI, §§ 604(b)(4), 607(j), Oct. 11, 1996, 110
Stat. 3506, 3512; Pub.L. 105-115, Title I, § 126(c)(3), Nov. 21, 1997, 111
Stat. 2328.)
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References in Text
"This subchapter", referred to in text,
was in the original "this title" which is
Title II of Pub.L. 91-513, Oct. 27, 1970,
84 Stat. 1242, and is popularly known as
the "Controlled Substances Act". For
complete classification of Title II to the
Code, see Short Title note set out under
section 801 of this title and Tables.
"Subchapter II of this chapter", referred to in text, was in the original "title
III", meaning Title III of Pub.L. 91-513,
Oct. 27, 1970, 84 Stat. 1285. Part A of
Title III comprises subchapter II of this
chapter. For classification of Part B,
consisting of sections 1101 to 1105 of
Title III, see Tables.
Subtitle E of the Internal Revenue
Code of 1986, referred to in par. (6), is
classified to § 5001 et seq. of Title 26,
Internal Revenue Code.
Schedule I or II, referred to in par.
(32)(A), are set out in section 812(c) of
this title.
The Federal Food, Drug, and Cosmetic
Act, referred to in par. (39)(A)(iv), is Act
June 25, 1938, c. 675, 52 Stat. 1040, as
amended, which is classified generally to
chapter 9 [section 301 et seq.] of this title.
For complete classification of this Act to
the Code, see section 301 of this title and
Tables.
Section 401(d) of the Comprehensive
Methamphetamine Control Act of 1996,
referred to in par. (39)(A)(iv), is section
401(d) of Pub.L. 104-237, Title IV, Oct. 3,
1996, 110 Stat. 3108, which is set out as
a note under this section.
Codifications
Amendment by section 83 of Pub.L.
99-646 to par. (14) was not capable of
execution in view of prior amendment to
such par. by Pub.L. 99-570 making identical amendment.
Amendment by Pub.L. 98-509 has been
executed to par. (29) of this section notwithstanding directory language of
Pub.L. 98-509 that the amendment be

executed to "section Wdiyi^) or me controlled Substances Act", since par. (28)
was redesignated (29) by Pub.L. 98-473.
Sections 604(b)(4) and 607(j)(2) of
Pub.L. 104-294, both of which directed
that this section be amended by redesignating second par. (43) as par. (44), could
not be executed to text because of prior,
identical amendment by section 401(b)(3)
of Pub.L. 104-237.
Amendments
1997 Amendments. Par. (9)(A). Pub.L.
105-115, § 126(c)(3), struck out "(i)" before "barbituric acid" and struck out "(ii)
any derivative of barbituric acid which
has been designated by the Secretary as
habit forming under section 352(d) of this
title; or".
1996 Amendments. Par. (26). Pub.L.
104-294, § 607(j)(l), amended par. (26)
generally. Prior to amendment, par. (26)
read as follows: "The term 'State' means
any State, territory, or possession of the
United States, the District of Columbia,
the Commonwealth of Puerto Rico, the
Trust Territory of the Pacific Islands, and
the Canal Zone."
Par. (34)(P). Pub.L. 104-237, § 209(1),
substituted "(P) Isosafrole." for "(P) Insosafrole.".
Par.
(34)(S).
Pub.L.
104-237,
§ 209(1), substituted "(S) N-Methylephedrine." for "N-methylepherdrine.".
Par.
(34)(U).
Pub.L.
104-237,
§ 209(1), substituted "(U) Hydriodic
acid." for "(U) Hydriotic acid.".
Par.
(35)(G).
Pub.L.
104-237,
§ 209(2), substituted "(G) 2-Butanone (or
Methyl Ethyl Ketone)." for "(G) 2-Butanone.".
Par. (35)(I) to (J). Pub.L. 104-237,
§ 204(a), added subpars. (I) and (J).
Par. (39)(A)(iv)(I)(aa). Pub.L. 104-237,
§ 401(a)(1), substituted ", pseudoephedrine or its salts, optical isomers, or salts
of optical isomers, or phenylpropanolamine or its salts, optical isomers, or salts
of optical isomers unless otherwise provided by regulation of the Attorney General issued pursuant to section 814(e) of
this title;" for "as the only active medicinal ingredient or contains ephedrine or
its salts, optical isomers, or salts of optical isomers and therapeutically insignificant quantities of another active medicinal ingredient;".

of narcotics by persons in medical practice is part of comprehensive scheme set
forth in the chapter. U. S. v. Voorhies,
C.A.6 (Tenn.) 1981, 663 F.2d 30, certiorari denied 102 S.Ct. 1977, 456 U.S. 929,
72 L.Ed.2d 445.
Doctor who acts other than in the
course of professional practice is not a
"practitioner" under this subchapter, is
not authorized to prescribe controlled
substances and is subject to criminal provisions of this subchapter.
U. S. v.
Rosenberg, C.A.9 (Cal.) 1975, 515 F.2d
190, certiorari denied 96 S.Ct. 562, 423
U.S. 1031,46L.Ed.2d404.
16. Ultimate user
"Ultimate user", within this chapter
prohibiting illegally dispensing drug, defining "dispense" as delivery to ultimate
user and defining ultimate user as one
who has substance for his own use, etc.,
need not in fact ingest drug or intend to
use it when it is obtained but need only
obtain it for his own use. U. S. v. Bartee,
C.A.10 (Colo.) 1973, 479 F.2d 484.
Medical cannabis dispensaries providing marijuana to seriously ill patients or
their primary caregivers for personal use

§ 803.

by the patient upon a physician's recommendation were not "ultimate users" so
as not to be in violation of Controlled
Substances Act, since they had not lawfully obtained the marijuana at issue under federal law, even though it might be
lawful for them to cultivate and possess
marijuana for medical purposes under
California law. U.S. v. Cannabis Cultivators Club, N.D.Cal.1998, 5 F.Supp.2d
1086.
17. United States
Island within Trust Territory of Pacific
Islands was "subject to the jurisdiction of
the United States" within meaning of definitional section of Comprehensive Drug
Abuse Prevention and Control Act of
1970, § 102(26), as amended, 21 U.S.C.
(1982 Ed.) § 802(26), and thus, was part
of the United States for purpose of statute
[Comprehensive Drug Abuse Prevention
and Control Act of 1970, § 1002, as
amended, 21 U.S.C.A. § 952] governing
offense of importation of controlled substances. U.S. v. Perez, C.A.9 (Guam)
1985, 769 F.2d 1336, superseded 776
F.2d 797.

Repealed. Pub.L. 95-137, § 1(b), Oct. 18, 1977, 91 Stat.
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Section, Pub.L. 95-513, Title II, § 103,
Oct. 27, 1970, 84 Stat. 1245, authorized
the Bureau of Narcotics and Dangerous
Drugs to add, during the fiscal year 1971,

300 agents, together with necessary supporting personnel, and provided for appropriations of $6,000,000 to carry out
such addition.

PART B—AUTHORITY TO CONTROL; STANDARDS AND SCHEDULES

§ 811.

Authority and criteria for classification of substances

(a) Rules and regulations of Attorney General; hearing
The Attorney General shall apply the provisions of this subchapter
to the controlled substances listed in the schedules established by
section 812 of this title and to any other drug or other substance
added to such schedules under this subchapter. Except as provided
in subsections (d) and (e) of this section, the Attorney General may by
rule—
(1) add to such a schedule or transfer between such schedules
any drug or other substance if he—
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(A) finds that such drug or otner suosumcc uaa « F WLWI^~.
for abuse, and
(B) makes with respect to such drug or other substance
the findings prescribed by subsection (b) of section 812 of
this title for the schedule in which such drug is to be placed;
or
(2) remove any drug or other substance from the schedules if
he finds that the drug or other substance does not meet the
requirements for inclusion in any schedule.
Rules of the Attorney General under this subsection shall be made on
the record after opportunity for a hearing pursuant to the rulemaking
procedures prescribed by subchapter II of chapter 5 of Title 5.
Proceedings for the issuance, amendment, or repeal of such rules
may be initiated by the Attorney General (1) on his own motion, (2)
at the request of the Secretary, or (3) on the petition of any interested
party.
(b) Evaluation of drugs and other substances
The Attorney General shall, before initiating proceedings under
subsection (a) of this section to control a drug or other substance or
to remove a drug or other substance entirely from the schedules, and
after gathering the necessary data, request from the Secretary a
scientific and medical evaluation, and his recommendations, as to
whether such drug or other substance should be so controlled or
removed as a controlled substance. In making such evaluation and
recommendations, the Secretary shall consider the factors listed in
paragraphs (2), (3), (6), (7), and (8) of subsection (c) of this section
and any scientific or medical considerations involved in paragraphs
(1), (4), and (5) of such subsection. The recommendations of the
Secretary shall include recommendations with respect to the appropriate schedule, if any, under which such drug or other substance
should be listed. The evaluation and the recommendations of the
Secretary shall be made in writing and submitted to the Attorney
General within a reasonable time. The recommendations of the
Secretary to the Attorney General shall be binding on the Attorney
General as to such scientific and medical matters, and if the Secretary recommends that a drug or other substance not be controlled,
the Attorney General shall not control the drug or other substance.
If the Attorney General determines that these facts and all other
relevant data constitute substantial evidence of potential for abuse
such as to warrant control or substantial evidence that the drug or
other substance should be removed entirely from the schedules, he
shall initiate proceedings for control or removal, as the case may be,
under subsection (a) of this section.
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vcj raciors determinative ot control or removal from schedules
In making any finding under subsection (a) of this section or under
subsection (b) of section 812 of this title, the Attorney General shall
consider the following factors with respect to each drug or other
substance proposed to be controlled or removed from the schedules:
(1) Its actual or relative potential for abuse.
(2) Scientific evidence of its pharmacological effect, if known.
(3) The state of current scientific knowledge regarding the
drug or other substance.
(4) Its history and current pattern of abuse.
(5) The scope, duration, and significance of abuse.
(6) What, if any, risk there is to the public health.
(7) Its psychic or physiological dependence liability.
(8) Whether the substance is an immediate precursor of a
substance already controlled under this subchapter.
(d) International treaties, conventions, and protocols requiring control; procedures respecting changes in drug schedules of Convention on Psychotropic Substances
(1) If control is required by United States obligations under international treaties, conventions, or protocols in effect on October 27,
1970, the Attorney General shall issue an order controlling such drug
under the schedule he deems most appropriate to carry out such
obligations, without regard to the findings required by subsection (a)
of this section or section 812(b) of this title and without regard to the
procedures prescribed by subsections (a) and (b) of this section.
(2)(A) Whenever the Secretary of State receives notification from
the Secretary-General of the United Nations that information has
been transmitted by or to the World Health Organization, pursuant to
article 2 of the Convention on Psychotropic Substances, which may
justify adding a drug or other substance to one of the schedules of the
Convention, transferring a drug or substance from one schedule to
another, or deleting it from the schedules, the Secretary of State shall
immediately transmit the notice to the Secretary of Health and
Human Services who shall publish it in the Federal Register and
provide opportunity to interested persons to submit to him comments
respecting the scientific and medical evaluations which he is to
prepare respecting such drug or substance. The Secretary of Health
and Human Services shall prepare for transmission through the
Secretary of State to the World Health Organization such medical
and scientific evaluations as may be appropriate regarding the possible action that could be proposed by the World Health Organization
respecting the drug or substance with respect to which a notice was
transmitted under this subparagraph.
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(B) Whenever the Secretary of State receives information that the
Commission on Narcotic Drugs of the United Nations proposes to
decide whether to add a drug or other substance to one of the
schedules of the Convention, transfer a drug or substance from one
schedule to another, or delete it from the schedules, the Secretary of
State shall transmit timely notice to the Secretary of Health and
Human Services of such information who shall publish a summary of
such information in the Federal Register and provide opportunity to
interested persons to submit to him comments respecting the recommendation which he is to furnish, pursuant to this subparagraph,
respecting such proposal. The Secretary of Health and Human
Services shall evaluate the proposal and furnish a recommendation
to the Secretary of State which shall be binding on the representative
of the United States in discussions and negotiations relating to the
proposal.
(3) When the United States receives notification of a scheduling
decision pursuant to article 2 of the Convention on Psychotropic
Substances that a drug or other substance has been added or transferred to a schedule specified in the notification or receives notification (referred to in this subsection as a "schedule notice") that
existing legal controls applicable under this subchapter to a drug or
substance and the controls required by the Federal Food, Drug, and
Cosmetic Act [21 U.S.C.A. § 301 et seq.] do not meet the requirements of the schedule of the Convention in which such drug or
substance has been placed, the Secretary of Health and Human
Services, after consultation with the Attorney General, shall first
determine whether existing legal controls under this subchapter
applicable to the drug or substance and the controls required by the
Federal Food, Drug, and Cosmetic Act, meet the requirements of the
schedule specified in the notification or schedule notice and shall
take the following action:
(A) If such requirements are met by such existing controls but
the Secretary of Health and Human Services nonetheless believes that more stringent controls should be applied to the drug
or substance, the Secretary shall recommend to the Attorney
General that he initiate proceedings for scheduling the drug or
substance, pursuant to subsections (a) and (b) of this section, to
apply to such controls.
(B) If such requirements are not met by such existing controls
and the Secretary of Health and Human Services concurs in the
scheduling decision or schedule notice transmitted by the notification, the Secretary shall recommend to the Attorney General
that he initiate proceedings for scheduling the drug or substance
under the appropriate schedule pursuant to subsections (a) and
(b) of this section.
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(C) If such requirements are not met by such existing controls
and the Secretary of Health and Human Services does not
concur in the scheduling decision or schedule notice transmitted
by the notification, the Secretary shall—
(i) if he deems that additional controls are necessary to
protect the public health and safety, recommend to the
Attorney General that he initiate proceedings for scheduling
the drug or substance pursuant to subsections (a) and (b) of
this section, to apply such additional controls;
(ii) request the Secretary of State to transmit a notice of
qualified acceptance, within the period specified in the Convention, pursuant to paragraph 7 of article 2 of the Convention, to the Secretary-General of the United Nations;
(iii) request the Secretary of State to transmit a notice of
qualified acceptance as prescribed in clause (ii) and request
the Secretary of State to ask for a review by the Economic
and Social Council of the United Nations, in accordance
with paragraph 8 of article 2 of the Convention, of the
scheduling decision; or
(iv) in the case of a schedule notice, request the Secretary
of State to take appropriate action under the Convention to
• initiate proceedings to remove the drug or substance from
the schedules under the Convention or to transfer the drug
or substance to a schedule under the Convention different
from the one specified in the schedule notice.
(4)(A) If the Attorney General determines, after consultation with
the Secretary of Health and Human Services, that proceedings initiated under recommendations made under paragraph (B) or (C)(i) of
paragraph (3) will not be completed within the time period required
by paragraph 7 of article 2 of the Convention, the Attorney General,
after consultation with the Secretary and after providing interested
persons opportunity to submit comments respecting the requirements
of the temporary order to be issued under this sentence, shall issue a
temporary order controlling the drug or substance under schedule IV
or V, whichever is most appropriate to carry out the minimum
United States obligations under paragraph 7 of article 2 of the
Convention. As a part of such order, the Attorney General shall,
after consultation with the Secretary, except such drug or substance
from the application of any provision of part C of this subchapter
which he finds is not required to carry out the United States obligations under paragraph 7 of article 2 of the Convention. In the case
of proceedings initiated under subparagraph (B) of paragraph (3), the
Attorney General, concurrently with the issuance of such order, shall
request the Secretary of State to transmit a notice of qualified
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acceptance to the Secretary-General of the United Nations pursuant
to paragraph 7 of article 2 of the Convention. A temporary order
issued under this subparagraph controlling a drug or other substance
subject to proceedings initiated under subsections (a) and (b) of this
section shall expire upon the effective date of the application to the
drug or substance of the controls resulting from such proceedings.
(B) After a notice of qualified acceptance of a scheduling decision
with respect to a drug or other substance is transmitted to the
Secretary-General of the United Nations in accordance with clause
(ii) or (iii) of paragraph (3)(C) or after a request has been made under
clause (iv) of such paragraph with respect to a drug or substance
described in a schedule notice, the Attorney General, after consultation with the Secretary of Health and Human Services and after
providing interested persons opportunity to submit comments respecting the requirements of the order to be issued under this
sentence, shall issue an order controlling the drug or substance
under schedule IV or V, whichever is most appropriate to carry out
the minimum United States obligations under paragraph 7 of article
2 of the Convention in the case of a drug or substance for which a
notice of qualified acceptance was transmitted or whichever the
Attorney General determines is appropriate in the case of a drug or
substance described in a schedule notice. As a part of such order,
the Attorney General shall, after consultation with the Secretary,
except such drug or substance from the application of any provision
of part C of this subchapter which he finds is not required to carry
out the United States obligations under paragraph 7 of article 2 of
the Convention. If, as a result of a review under paragraph 8 of
article 2 of the Convention of the scheduling decision with respect to
which a notice of qualified acceptance was transmitted in accordance
with clause (ii) or (iii) of paragraph (3)(C)—
(i) the decision is reversed, and
(ii) the drug or substance subject to such decision is not
required to be controlled under schedule IV or V to carry out the
minimum United States obligations under paragraph 7 of article
2 of the Convention,
the order issued under this subparagraph with respect to such drug
or substance shall expire upon receipt by the United States of the
review decision. If, as a result of action taken pursuant to action
initiated under a request transmitted under clause (iv) of paragraph
(3)(C), the drug or substance with respect to which such action was
taken is not required to be controlled under schedule IV or V, the
order issued under this paragraph with respect to such drug or
substance shall expire upon receipt by the United States of a notice of
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the action taken with respect to such drug or substance under the
Convention.
(C) An order issued under subparagraph (A) or (B) may be issued
without regard to the findings required by subsection (a) of this
section or by section 812(b) of this title and without regard to the
procedures prescribed by subsection (a) or (b) of this section.
(5) Nothing in the amendments made by the Psychotropic Substances Act of 1978 or the regulations or orders promulgated thereunder shall be construed to preclude requests by the Secretary of
Health and Human Services or the Attorney General through the
Secretary of State, pursuant to article 2 or other applicable provisions of the Convention, for review of scheduling decisions under
such Convention, based on new or additional information.
(e) Immediate precursors
The Attorney General may, without regard to the findings required
by subsection (a) of this section or section 812(b) of this title and
without regard to the procedures prescribed by subsections (a) and
(b) of this section, place an immediate precursor in the same schedule in which the controlled substance of which it is an immediate
precursor is placed or in any other schedule with a higher numerical
designation. If the Attorney General designates a substance as an
immediate precursor and places it in a schedule, other substances
shall not be placed in a schedule solely because they are its precursors.
(f) Abuse potential
If, at the time a new-drug application is submitted to the Secretary
for any drug having a stimulant, depressant, or hallucinogenic effect
on the central nervous system, it appears that such drug has an abuse
potential, such information shall be forwarded by the Secretary to
the Attorney General.
(g) Exclusion of non-narcotic substances sold over counter without a
prescription; dextromethorphan; exemption of substances
lacking abuse potential
(1) The Attorney General shall by regulation exclude any nonnarcotic substance from a schedule if such substance may, under the
Federal Food, Drug, and Cosmetic Act [21 U.S.C.A. § 301 et seq.], be
lawfully sold over the counter without a prescription.
(2) Dextromethorphan shall not be deemed to be included in any
schedule by reason of enactment of this subchapter unless controlled
after October 27, 1970 pursuant to the foregoing provisions of this
section.
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(3) The Attorney General may, by regulation, exempt any compound, mixture, or preparation containing a controlled substance
from the application of all or any part of this subchapter if he finds
such compound, mixture, or preparation meets the requirements of
one of the following categories:
(A) A mixture, or preparation containing a nonnarcotic controlled substance, which mixture or preparation is approved for
prescription use, and which contains one or more other active
ingredients which are not listed in any schedule and which are
included therein in such combinations, quantity, proportion, or
concentration as to vitiate the potential for abuse.
(B) A compound, mixture, or preparation which contains any
controlled substance, which is not for administration to a human
being or animal, and which is packaged in such form or concentration, or with adulterants or denaturants, so that as packaged it
does not present any significant potential for abuse.
(h) Temporary scheduling to avoid imminent hazards to public
safety
(1) If the Attorney General finds that the scheduling of a substance
in schedule I on a temporary basis is necessary to avoid an imminent
hazard to the public safety, he may, by order and without regard to
the requirements of subsection (b) of this section relating to the
Secretary of Health and Human Services, schedule such substance in
schedule I if the substance is not listed in any other schedule in
section 812 of this title or if no exemption or approval is in effect for
the substance under section 505 of the Federal Food, Drug, and
Cosmetic Act [21 U.S.C.A. § 355]. Such an order may not be issued
before the expiration of thirty days from—
(A) the date of the publication by the Attorney General of a
notice in the Federal Register of the intention to issue such order
and the grounds upon which such order is to be issued, and
(B) the date the Attorney General has transmitted the notice
required by paragraph (4).
(2) The scheduling of a substance under this subsection shall
expire at the end of one year from the date of the issuance of the
order scheduling such substance, except that the Attorney General
may, during the pendency of proceedings under subsection (a)(1) of
this section with respect to the substance, extend the temporary
scheduling for up to six months.
(3) When issuing an order under paragraph (1), the Attorney
General shall be required to consider, with respect to the finding of
an imminent hazard to the public safety, only those factors set forth
in paragraphs (4), (5), and (6) of subsection (c) of this section,
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including actual abuse, diversion from legitimate channels, and clandestine importation, manufacture, or distribution.
(4) The Attorney General shall transmit notice of an order proposed to be issued under paragraph (1) to the Secretary of Health
and Human Services. In issuing an order under paragraph (1), the
Attorney General shall take into consideration any comments submitted by the Secretary in response to a notice transmitted pursuant to
this paragraph.
(5) An order issued under paragraph (1) with respect to a substance shall be vacated upon the conclusion of a subsequent rulemaking proceeding initiated under subsection (a) of this section with
respect to such substance.
(6) An order issued under paragraph (1) is not subject to judicial
review.
(Pub.L. 91-513, Title II, § 201, Oct. 27, 1970, 84 Stat. 1245; Pub.L. 95-633,
Title I, § 102(a), Nov. 10, 1978, 92 Stat. 3769; Pub.L. 96-88, Title V,
§ 509(b), Oct. 17, 1979, 93 Stat. 695; Pub.L. 98-473, Title II, §§ 508, 509(a),
Oct. 12, 1984, 98 Stat. 2071, 2072.)
HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports
1970 Acts. House Report No. 91-1444
and Conference Report No. 91-1603, see
1970 U.S. Code Cong, and Adm. News, p.
4566.
1978 Acts. House Report No. 95-1193,
see 1978 U.S. Code Cong, and Adm.
News, p. 9496.
1984 Acts. House Report No. 98-1030
and House Conference Report No.
98-1159, see 1984 U.S. Code Cong, and
Adm. News, p. 3182.
References in Text
"This subchapter", referred to in subsees, (a), (c)(8), (d)(3), (4)(A), (B), and
(g)(2), was in the original "this title"
which is Title II of Pub.L. 91-513, Oct.
27, 1970, 84 Stat. 1242, and is popularly
known as the "Controlled Substances
Act". For complete classification of Title
II to the Code, see Short Title note set out
under § 801 of this title and Tables.
The Federal Food, Drug, and Cosmetic
Act, referred to in subsecs. (d)(3) and
(g)(1), is Act June 25, 1938, c. 675, 52
Stat. 1040, as amended, which is classified generally to chapter 9 (§ 301 et seq.)
of this title. For complete classification

of this Act to the Code, see § 301 of this
title and Tables.
Schedules IV and V, referred to in subsec. (d)(4)(A), (B), are set out in § 812(c)
of this title.
The Psychotropic Substances Act of
1978, referred to in subsec. (d)(5), is
Pub.L. 95-633, Nov. 11, 1978, 92 Stat.
3768, which enacted §§ 801a, 830, and
852 of this title, amended this section and
§§ 352, 802, 812, 823, 827, 841 to 843,
872, 881, 952, 953, and 965 of this title
and § 242a of Title 42, The Public Health
and Welfare, and enacted provisions set
out as notes under §§ 801, 801a, 812, and
830 of this title. For complete classification of the Act to the Code, see Short Title
of 1978 Amendment note set out under
§ 801 of this title and Tables volume.
Amendments
1986
Amendments. Subsec.
(b).
Pub.L. 99-646, § 74(1) to (3), in provision preceding par. (1) and in par. (4)
struck out "or criminal" after "subject to
civil" and in provision following par. (4)
inserted provision permitting the Government to request issuance of a warrant
authorizing seizure of property subject to
forfeiture under this section in the same
manner as provided for a search warrant
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Effective Dates
1978 Acts. Amendment by Pub.L.
95-633 effective on the date the Convention on Psychotropic Substances enters
into force in the United States [July 15,
1980], see § 112 of Pub.L. 95-633, set out
as a note under § 801a of this title.
Section effective Oct. 27, 1970, see
§ 704(b) of Pub.L. 91-513, set out as a
note under § 801 of this title.

under the Federal Rules of Criminal Procedure.
Subsec. (i). Pub.L. 99-646, § 74(b),
inserted ", or a violation of State or local
law that could have been charged under
this subchapter or subchapter II of this
chapter," after "subchapter II of this
chapter".
1984 Amendments. Subsec. (g)(3).
Pub.L. 98-473, § 509(a), added subsec.
(g)(3).
Subsec. (h). Pub.L. 98-473, § 508,
added subsec. (h).
1978
Amendments. Subsec.
(d).
Pub.L. 95-633 designated existing provisions as par. (1) and added pars. (2) to
(5).

Change of Name
"Secretary of Health and Human Services" was substituted for "Secretary of
Health, Education, and Welfare" on authority of Pub.L. 96-88, Title V, § 509,
Oct. 17, 1979, 93 Stat. 695, which is
classified to § 3508 of Title 20, Education.
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et seq.
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Schedules, see 21 CFR § 1308.01 et seq. and Table.
Uniform administrative requirements, grants and cooperative agreements, see 21
CFR§ 1403.1 etseq.
American Digest System
Drugs and Narcotics <S»41 to 46.
Encyclopedias
Drugs and Narcotics, see C.J.S. §§ 2 to 5, 117 to 125, 127, 128, 158, 163, 173,
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Texts and Treatises
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Dodied m this section empowering Attorney General to modify schedules of controlled substances and narcotics, alleged
impermissible delegation of legislative
power would not be considered. U. S. v.
Westlake, C.A.5 (Fla.) 1973, 480 F.2d
1225.
13. Over the counter sales
Drug defendants convicted of manufacturing methamphetamine were not deprived of due process, though statutory
scheme allowed for exemption for manufacturer of over-the-counter product containing methamphetamine; regulatory
scheme was not so ambiguous that it
failed to give defendants sufficient notice
that their activity was deemed criminal,
and defendants had made no showing
that their product was eligible for exemption or that they had attempted to obtain
exemption. U.S. v. Sherrod, C.A.5 (Tex.)
1992, 964 F.2d 1501, certiorari denied
113 S.Ct. 832, 506 U.S. 1041, 121
L.Ed.2d 701, certiorari dismissed 113
S.Ct. 834, 506 U.S. 1041, 122 L.Ed.2d
111, certiorari denied 113 S.Ct. 1367,
507 U.S. 953, 122 L.Ed.2d 745, rehearing
denied 113 S.Ct. 1834, 507 U.S. 1025,
123 L.Ed.2d 461, certiorari denied 113
S.Ct. 1422, 507 U.S. 975, 122 L.Ed.2d
791.
Food and Drug Administration's approval of product containing methamphetamine with potency of . 11 grams per
50 milliliters for sale over the counter
without a prescription did not require
Attorney General to remove methamphetamine from the schedule of controlled
substances.
U.S. v. Caperell, C.A.9
(Nev.) 1991, 938 F.2d 975.
Approval for over the counter sale of
specified products containing methamphetamine did not result in exclusion of
methamphetamine from Schedule II.
U.S. v. Housley, D.Nev.1990, 751 F.Supp.
1446, affirmed 955 F.2d 622, certiorari
denied 113 S.Ct. 394, 506 U.S. 946, 121
L.Ed.2d301.
14. Motion to dismiss
Where reclassification of marijuana by
Drug Enforcement Agency subsequent to
date of defendant's alleged involvement
in conspiracy to import marijuana would,
in no way, relieve defendant of criminal
responsibility for his acts, defendant's
claim that he was entitled to dismissal of
indictment for failure of agency Administrator to reclassify marijuana upon peti-

tion of reform organization had to be
interpreted either as claim that any reclassification should be retroactive to period of time encompassed on charge as
contained in indictment or as claim that
as of such date amendment by agency
was mandated, and since nothing in papers filed on motion suggested that reform organization had ever made such an
argument, defendant could not raise it.
U. S. v. Creswell, E.D.N.Y.1981, 515
F.Supp. 1268.
Where defendant has submitted numerous affidavits in support of his motion to
dismiss under rule 12, Federal Rules of
Civil Procedure, Title 28, on the ground
that the classification of cocaine as "narcotic drug" is arbitrary and irrational
and consequently violates due process
and
equal
protection
under
U.S.C.A.Const. Amend. 14, no evidentiary
hearing is required for disposition of the
motion. U. S. v. DiLaura, D.C.Mass.
1974, 394 F.Supp. 770.
15. Rules and regulations—Generally
Duty of administrator of Drug Enforcement Administration to respond to all petitions for issuance, amendment, or repeal of rules required administrator to
respond to petition to allow religious use
of marijuana and to inform petitioners
that rule they sought fell outside scope of
statute [21 U.S.C.A. § 811(c)], providing
that any interested party may petition to
have substance added, removed, or transferred between schedules of controlled
substances. Olsen v. Drug Enforcement
Admin., C.A.ll (Fla.) 1985, 776 F.2d 267,
certiorari denied 106 S.Ct. 1236, 475
U.S. 1030, 89 L.Ed.2d 344.
Publication
requirements,
rules and regulations
Administrator of Drug Enforcement
Administration's (DEA) use of eight-factor
test to evaluate evidence on petition to
reschedule marijuana from Schedule I to
Schedule II of Controlled Substances Act
(CSA), without giving petitioners notice
prior to close of evidence of use of factors
did not violate Freedom of Information
Act (FOIA); petitioners failed to demonstrate that they were adversely affected by
lack of notice. Alliance for Cannabis
Therapeutics v. Drug Enforcement Admin., C.A.D.C.1994, 15 F.3d 1131, 304
U.S.App.D.C. 400.
Drug Enforcement Agency did not circumvent publication requirements for
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16.

promulgation ot rules regarding scneauiing of controlled substances by filing notice 30 days early and placing notice in
Federal Register while Secretary of

§ 812.

neaiui aim nuuum o u v ^ VY«^ OV„. ..—
to make comments and encouraged to do
so in 30-day waiting period. U.S. v.
Pees, D.Colo. 1986, 645 F.Supp. 697.

Schedules of controlled substances

(a) Establishment
There are established five schedules of controlled substances, to be
known as schedules I, II, III, IV, and V. Such schedules shall
initially consist of the substances listed in this section. The schedules
established by this section shall be updated and republished on a
semiannual basis during the two-year period beginning one year after
October 27, 1970 and shall be updated and republished on an annual
basis thereafter.
(b) Placement on schedules; findings required
Except where control is required by United States obligations
under an international treaty, convention, or protocol, in effect on
October 27, 1970, and except in the case of an immediate precursor,
a drug or other substance may not be placed in any schedule unless
the findings required for such schedule are made with respect to
such drug or other substance. The findings required for each of the
schedules are as follows:
(1) Schedule I.—
(A) The drug or other substance has a high potential for
abuse.
(B) The drug or other substance has no currently accepted
medical use in treatment in the United States.
(C) There is a lack of accepted safety for use of the drug or
other substance under medical supervision.
(2) Schedule II.—
(A) The drug or other substance has a high potential for
abuse.
(B) The drug or other substance has a currently accepted
medical use in treatment in the United States or a currently
accepted medical use with severe restrictions.
(C) Abuse of the drug or other substances may lead to severe
psychological or physical dependence.
(3) Schedule III.—
(A) The drug or other substance has a potential for abuse less
than the drugs or other substances in schedules I and II.
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Schedule I
(a) Unless specifically excepted or unless listed in another schedule, any of the following opiates, including their isomers, esters,
ethers, salts, and salts of isomers, esters, and ethers, whenever the
existence of such isomers, esters, ethers, and salts is possible within
the specific chemical designation:
(1) Acetylmethadol.
(2) Allylprodine.
(3) Alphacetylmathadol.2
(4) Alphameprodine.
(5) Alphamethadol.
(6) Benzethidine.
(7) Betacetylmethadol.
(8) Betameprodine.

(9) Betamethadol.
(10) Betaprodine.
(11) Clonitazene.
(12) Dextromoramide.
(13) Dextrorphan.
(14) Diampromide.
(15) Diethylthiambutene.
(16) Dimenoxadol.
(17) Dimepheptanol.
(18) Dimethylthiambutene.
(19) Dioxaphetyl butyrate.
(20) Dipipanone.
(21) Ethylmethylthiambutene.
(22) Etonitazene.
(23) Etoxeridine.
(24) Furethidine.
(25) Hydroxypethidine.
(26) Ketobemidone.
(27) Levomoramide.
(28) Levophenacylmorphan.
(29) Morpheridine.
(30) Noracymethadol.
(31) Norlevorphanol.
(32) Normethadone.
(33) Norpipanone.
(34) Phenadoxone.
(35) Phenampromide.
(36) Phenomorphan.
(37) Phenoperidine.
(38) Piritramide.
(39) Proheptazine.
(40) Properidine.
(41) Racemoramide.
(42) Trimeperidine.
(b) Unless specifically excepted or unless listed in another schedule, any of the following opium derivatives, their salts, isomers, and
salts of isomers whenever the existence of such salts, isomers, and
salts of isomers is possible within the specific chemical designation:
(1) Acetorphine.
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(B) The drug or other substance has a currently accepted
medical use in treatment in the United States.
(C) Abuse of the drug or other substance may lead to moderate or low physical dependence or high psychological dependence.
(4) Schedule IV.—
(A) The drug or other substance has a low potential for abuse
relative to the drugs or other substances in schedule III.
(B) The drug or other substance has a currently accepted
medical use in treatment in the United States.
(C) Abuse of the drug or other substance may lead to limited
physical dependence or psychological dependence relative to the
drugs or other substances in schedule III.
(5) Schedule V.—
(A) The drug or other substance has a low potential for abuse
relative to the drugs or other substances in schedule IV.
(B) The drug or other substance has a currently accepted
medical use in treatment in the United States.
(C) Abuse of the drug or other substance may lead to limited
physical dependence or psychological dependence relative to the
drugs or other substances in schedule IV.
(c) Initial schedules of controlled substances
Schedules I, II, III, IV, and V shall, unless and until amended l
pursuant to section 811 of this title, consist of the following drugs or
other substances, by whatever official name, common or usual name,
chemical name, or brand name designated:

(2) Acetyldihydrocodeine.
(3) Benzylmorphine.
(4) Codeine methylbromide.
(5) Codeine-N-Oxide.
(6) Cyprenorphine.
(7) Desomorphine.
(8) Dihydromorphine.
(9) Etorphine.
(10) Heroin.
(11) Hydromorphinol.
(12) Methyldesorphine.
(13) Methylhydromorphine.
(14) Morphine methylbromide.
(15) Morphine methylsulfonate.
(16) Morphine-N-Oxide.
(17) Myrophine.
(18) Nicocodeine.
(19) Nicomorphine.
(20) Normorphine.
(21) Pholcodine.
(22) Thebacon.
(c) Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation, which contains any quantity of the following hallucinogenic substances, or
which contains any of their salts, isomers, and salts of isomers
whenever the existence of such salts, isomers, and salts of isomers is
possible within the specific chemical designation:
(1) 3,4-methylenedioxy amphetamine.
(2) 5-methoxy-3,4-methylenedioxy amphetamine.
(3) 3,4,5-trimethoxy amphetamine.
(4) Bufotenine.
(5) Diethyltryptamine.
(6) Dimethyltryptamine.
(7) 4-methyl-2,5-dimethoxyamphetamine.
(8) Ibogaine.
(9) Lysergic acid diethylamide.
(10) Marihuana.
(11) Mescaline.
(12) Peyote.
(13) N-ethyl-3-piperidyl benzilate.
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(14)
(15)
(16)
(17)

N-methyl-3-pipenayi oenznaie.
Psilocybin.
Psilocyn.
Tetrahydrocannabinols.
Schedule II

(a) Unless specifically excepted or unless listed in another schedule, any of the following substances whether produced directly or
indirectly by extraction from substances of vegetable origin, or independently by means of chemical synthesis, or by a combination of
extraction and chemical synthesis:
(1) Opium and opiate, and any salt, compound, derivative, or
preparation of opium or opiate.
(2) Any salt, compound, derivative, or preparation thereof
which is chemically equivalent or identical with any of the
substances referred to in clause (1), except that these substances
shall not include the isoquinoline alkaloids of opium.
(3) Opium poppy and poppy straw.
(4) Coca leaves except coca leaves and extracts of coca leaves
from which cocaine, ecgonine, and derivatives of ecgonine or
their salts have been removed; cocaine, its salts, optical and
geometric isomers, and salts of isomers; ecgonine, its derivatives, their salts, isomers, and salts of isomers; or any compound, mixture, or preparation which contains any quantity of
any of the substances referred to in this paragraph.
(b) Unless specifically excepted or unless listed in another schedule, any of the following opiates, including their isomers, esters,
ethers, salts, and salts of isomers, esters and ethers, whenever the
existence of such isomers, esters, ethers, and salts is possible within
the specific chemical designation:
(1) Alphaprodine.
(2) Anileridine.
(3) Bezitramide.
(4) Dihydrocodeine.
(5) Diphenoxylate.
(6) Fentanyl.
(7) Isomethadone.
(8) Levomethorphan.
(9) Levorphanol.
(10) Metazocine.
(11) Methadone.
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(12) Methadone-Intermediate,
4-cyano-2-dimethylamino-4,
4-diphenyl butane.
(13) Moramide-Intermediate, 2-methyl-3-morpholino-l, 1-diphenylpropane-carboxylic acid.
(14) Pethidine.
(15) Pethidine-Intermediate-A, 4-cyano-1 -methyl-4-phenylpiperidine.
(16) Pethidine-Intermediate-B, ethyl-4-phenylpiperidine-4-carboxylate.
(17) Pethidine-Intermediate-C,
1 -methyl-4-phenylpiperidine-4-carboxylic acid.
(18) Phenazocine.
(19) Piminodine.
(20) Racemethorphan.
(21) Racemorphan.
(c) Unless specifically excepted or unless listed in another schedule, any injectable liquid which contains any quantity of methamphetamine, including its salts, isomers, and salts of isomers.
Schedule III
(a) Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation which contains
any quantity of the following substances having a stimulant effect on
the central nervous system:
(1) Amphetamine, its salts, optical isomers, and salts of its
optical isomers.
(2) Phenmetrazine and its salts.
(3) Any substance (except an injectable liquid) which contains
any quantity of methamphetamine, including its salts, isomers,
and salts of isomers.
(4) Methylphenidate.
(b) Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation which contains
any quantity of the following substances having a depressant effect
on the central nervous system:
(1) Any substance which contains any quantity of a derivative
of barbituric acid, or any salt of a derivative of barbituric acid.
(2) Chorhexadol.
(3) Glutethimide.
(4) Lysergic acid.
(5) Lysergic acid amide.
(6) Methyprylon.
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(7) Phencyclidine.
(8) Sulfondiethylmethane.
(9) Sulfonethylmethane.
(10) Sulfonmethane.
(c) Nalorphine.
(d) Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation containing
limited quantities of any of the following narcotic drugs, or any salts
thereof:
(1) Not more than 1.8 grams of codeine per 100 milliliters or
not more than 90 milligrams per dosage unit, with an equal or
greater quantity of an isoquinoline alkaloid of opium.
(2) Not more than 1.8 grams of codeine per 100 milliliters or
not more than 90 milligrams per dosage unit, with one or more
active, nonnarcotic ingredients in recognized therapeutic
amounts.
(3) Not more than 300 milligrams of dihydrocodeinone per
100 milliliters or not more than 15 milligrams per dosage unit,
with a fourfold or greater quantity of an isoquinoline alkaloid of
opium.
(4) Not more than 300 milligrams of dihydrocodeinone per
100 milliliters or not more than 15 milligrams per dosage unit,
with one or more active, nonnarcotic ingredients in recognized
therapeutic amounts.
(5) Not more than 1.8 grams of dihydrocodeine per 100 milliliters or not more than 90 milligrams per dosage unit, with one or
more active, nonnarcotic ingredients in recognized therapeutic
amounts.
(6) Not more than 300 milligrams of ethylmorphine per 100
milliliters or not more than 15 milligrams per dosage unit, with
one or more active, nonnarcotic ingredients in recognized therapeutic amounts.
(7) Not more than 500 milligrams of opium per 100 milliliters
or per 100 grams, or not more than 25 milligrams per dosage
unit, with one or more active, nonnarcotic ingredients in recognized therapeutic amounts.
(8) Not more than 50 milligrams of morphine per 100 milliliters or per 100 grams with one or more active, nonnarcotic
ingredients in recognized therapeutic amounts.
(e) Anabolic steroids
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Schedule IV
(1) Barbital.
(2) Chloral betaine.
(3) Chloral hydrate.
(4) Ethchlorvynol.

-

(5) E t h i n a m a t e .
(6) Methohexital.
(7) M e p r o b a m a t e .
(8) Methylphenobarbital.
(9) Paraldehyde.
(10) Petrichloral.
(11) Phenobarbital.
Schedule V
Any compound, mixture, or preparation containing any of the
following limited quantities of narcotic drugs, which shall include
one or m o r e nonnarcotic active medicinal ingredients in sufficient
proportion to confer u p o n the compound, mixture, or preparation
valuable medicinal qualities other t h a n those possessed by the narcotic drug alone:
(1) Not m o r e t h a n 200 milligrams of codeine p e r 100 milliliters or p e r 100 g r a m s .
(2) Not m o r e t h a n 100 milligrams of dihydrocodeine p e r 100
milliliters or p e r 100 g r a m s .
(3) Not m o r e t h a n 100 milligrams of ethylmorphine p e r 100
milliliters or p e r 100 g r a m s .
(4) Not m o r e t h a n 2.5 milligrams of diphenoxylate a n d not
less t h a n 25 m i c r o g r a m s of atropine sulfate p e r dosage unit.
(5) Not m o r e t h a n 100 milligrams of opium p e r 100 milliliters
or p e r 100 g r a m s .
(Pub.L. 91-513, Title II, § 202, Oct. 27, 1970, 84 Stat. 1247; Pub.L 95-633
Title I, § 103, Nov. 10, 1978, 92 Stat. 3772; Pub.L. 98-473, Title II'
§§ 507(c), 509(b), Oct. 12, 1984, 98 Stat. 2071, 2072; Pub.L. 99-570 Title i'
§ 1867, Oct. 27, 1986, 100 Stat. 3207-55; Pub.L. 99-646, § 84, Nov lo'
1986, 100 Stat. 3619; Pub.L. 101-647, Title XIX, § 1902(a), Nov 29 199o'
104 Stat. 4851.)
1
Revised schedules are published in the Code of Federal Regulations, Part 1308 of
Title 21, Food and Drugs.
2
So in original. Probably should be "Alphacetylmethadol".

HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports
1970 U.S. Code Cong, and Adm. News, p.
1970 Acts. House Report No. 91-1444 4566
and Conference Report No. 91-1603, see
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1978 Acts. House Keport NO. V D - I I ^ J ,
see 1978 U.S. Code Cong, and Adm.
News, p. 9496.
1984 Acts. House Report No. 98-1030
and House Conference Report No.
98-1159, see 1984 U.S. Code Cong, and
Adm. News, p. 3182.
1986 Acts. Statement by President, see
1986 U.S. Code Cong, and Adm. News, p.
5393.
House Report No. 99-797, see 1986
U.S. Code Cong, and Adm. News, p.
6138.
1990
Acts. House
Report
Nos.
101-68 KParts I and II) and 101-736,
Senate Report No. 101-460, and Statement by President, see 1990 U.S. Code
Cong, and Adm. News, p. 6472.

coca leaves* vmciuunig uuccunc «aiiu c^g^-

nine and their salts, isomers, derivatives,
and salts of isomers and derivatives), and
any salt, compound, derivative, or preparation thereof which is chemically equivalent or identical with any of these substances, except that the substances shall
not include decocainized coca leaves or
extraction of coca leaves, which extractions do not contain cocaine or ecgonine".
1984
Amendments. Subsec.
(c).
Pub.L. 98-473, § 507(c), in schedule
11(a)(4) added applicability to cocaine
and ecgonine and their salts, isomers, etc.
Subsec. (d). Pub.L. 98-473, § 509(b),
struck out subsec. (d), which related to
authority of Attorney General to except
stimulants or depressants containing active medicinal ingredients.

Amendments
1990
Amendments. Subsec.
(c).
1978
Amendments. Subsec.
(d).
Pub.L. 101-647, § 1902(a), in schedule
Pub.L. 95-633 added cl. (3).
III added (e).
1986
Amendments. Subsec.
(c).
Pub.L. 99-646 in schedule 11(a)(4) substi- Effective Dates
1990 Acts. Amendment by Pub.L.
tuted "coca leaves, except coca leaves
101-647
effective 90 days after Nov. 29,
and extracts of coca leaves from which
1990, see section 1902 of Pub.L. 101-647,
cocaine, ecgonine, and derivatives of
ecgonine or their salts have been re- set out as a note under section 802 of this
moved; cocaine, its salts, optical and title.
geometric isomers, and salts of isomers;
1978 Acts. Amendment by Pub.L.
ecgonine, its derivatives, their salts, iso- 95-633 effective on the date the Convenmers, and salts of isomers; or any com- tion on Psychotropic Substances enters
pound, mixture, or preparation which into force in the United States [July 15,
contains any quantity of any of the sub1980], see § 112 of Pub.L. 95-633, set out
stances referred to in this paragraph" for as a note under § 801a of this title.
"Coca leaves and any salt, compound,
1970 Acts. Section effective Oct. 27,
derivative, or preparation of coca leaves
1970,
see § 704(b) of Pub.L. 91-513, set
(including cocaine and ecgonine and
their salts, isomers, derivatives, and salts out as a note under § 801 of this title.
of isomers and derivatives), and any salt, Placement of Pipradrol and SPA in
compound, derivative, or preparation
Schedule IV to Carry Out Obligation
thereof which is chemically equivalent or
Under Convention on Psychotropic
identical with any of these substances,
Substances
except that the substances shall not inSection 102(c) of Pub.L. 95-633 providclude decocainized coca leaves or extrac- ed that: "For the purpose of carrying out
tion of coca leaves, which extractions do the minimum United States obligations
not contain cocaine or ecgonine".
under paragraph 7 of article 2 of the
Convention on Psychotropic Substances,
Subsec. (c). Pub.L. 99-570, § 1867, in
subsec. (a)(4) of schedule II substituted signed at Vienna, Austria, on February
"Coca leaves (except coca leaves and ex- 21, 1971, with respect to pipradrol and
tracts of coca leaves from which cocaine, SPA (also known as (-)-l-dimethylamiecgonine, and derivatives of ecgonine or no-l,2-diphenylethane), the Attorney Gentheir salts have been removed); cocaine, eral shall by order, made without regard
its salts, optical and geometric isomers, to sections 201 and 202 of the Controlled
and salts of isomers; and ecgonine, its Substances Act [this section and section
derivatives, their salts, isomers, and salts 811 of this title], place such drugs in
of isomers" for "Coca leaves and any salt, schedule IV of such Act [see subsec. (c) of
compound, derivative, or preparation of this section]."
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Notes of Decisions
Constitutionality 1
Controlled substance analogue
Purpose 2

2. Purpose
Purpose of controlled substance analogue statute is to attack underground
chemists who tinker with molecules of
controlled substances to create new drugs
1. Constitutionality
that are not yet illegal. U.S. v. Forbes,
Fact that Controlled Substance Ana- D.Colo. 1992, 806 F.Supp. 232.
logue Enforcement Act of 1986 did not 3. Controlled substance analogue
specifically list all chemicals that were
Classification of drug methylenedioxycontrolled substance analogues did not
methamphetamine
(MDMA) as controlled
render Act unconstitutionally vague, in
light of Act's intent requirement that substance analogue was not invalid due
to government's contemporaneous atanalogue drug be intended for human tempt
to schedule drug as regular conconsumption, which would sufficiently trolled substance, and once scheduling of
constrain law enforcement officials and MDMA as regularly controlled substance
discourage arbitrary or discriminatory was held invalid procedurally, drug was
application of Act. U.S. v. Hofstatter, not controlled substance and quite corC.A.6 (Mich.) 1993, 8 F.3d 316, certiora- rectly could be considered analogue withri denied 114 S.Ct. 1101, 510 U.S. 1131, in statutory definition. U.S. v. Raymer,
127L.Ed.2d413.
C.A.10 (Okla.) 1991, 941 F.2d 1031.
Analogue statute is not unconstitution"Analogue statute," which provides
that analogue substances shall be treated ally vague, as it gives adequate notice of
as schedule I controlled substances, does what conduct is prohibited; statute
not constitute impermissible delegation of makes plain that drugs which have been
congressional power to Executive branch. chemically designed to be similar to conU.S. v. Granberry, C.A.5 (Tex.) 1990, 916 trolled substances, but which are not
themselves listed on controlled substance
F.2d 1008.
schedules, will nonetheless be considered
Federal statute prohibiting transactions as schedule I substances under specific
in "controlled substance analogues" was circumstances. U.S. v. Granberry, C.A.5
not unconstitutionally vague, as applied (Tex.) 1990, 916 F.2d 1008.
to defendant charged with importing,
Until ECSTASY was permanently
manufacturing and distributing Methylen- scheduled, possession of this drug was
edioxymethamphetamine (MDMA) or Ec- punishable because it was a controlled
stasy. U.S. v. Franz, M.D.Fla.1993, 818 substance analogue. U.S. v. ReichenF.Supp. 1478.
bach, CMA 1989, 29 M.J. 128.

§

814.

Removal of exemption of certain drugs

(a) Removal of exemption
The Attorney General shall by regulation remove from exemption
under section 802(39)(A)(iv) of this title a drug or group of drugs that
the Attorney General finds is being diverted to obtain a listed chemical for use in the illicit production of a controlled substance.
(b) Factors to be considered
In removing a drug or group of drugs from exemption under
subsection (a) of this section, the Attorney General shall consider,
with respect to a drug or group of drugs that is proposed to be
removed from exemption—
(1) the scope, duration, and significance of the diversion;
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(2) whether the drug or g r o u p of drugs is formulated in such a
way that it cannot be easily used in the illicit production of a
controlled substance; and
(3) whether the listed chemical can be readily recovered from
the drug or group of drugs.
(c) Specificity of designation
The Attorney General shall limit the designation of a d r u g o r a
group of drugs removed from exemption u n d e r subsection (a) of this
section to the most particularly identifiable type of drug or g r o u p of
drugs for which evidence of diversion exists unless there is evidence,
based on the pattern of diversion a n d other relevant factors, t h a t the
diversion will not be limited to t h a t particular drug or g r o u p of
drugs.
(d) Reinstatement of exemption with respect to particular drug
products
(1) Reinstatement
On application by a manufacturer of a particular d r u g p r o d u c t
that has been removed from exemption u n d e r subsection (a) of
this section, the Attorney General shall by regulation reinstate
the exemption with respect to that particular drug p r o d u c t if the
Attorney General determines that the particular drug p r o d u c t is
manufactured and distributed in a m a n n e r that prevents diversion.
(2) Factors to be considered
In deciding whether to reinstate the exemption with respect to
a particular drug product u n d e r p a r a g r a p h (1), the Attorney
General shall consider—
(A) the package sizes a n d m a n n e r of packaging of the
drug product;
(B) the m a n n e r of distribution and advertising of the d r u g
product;
(C) evidence of diversion of the drug product;
(D) any actions taken by the manufacturer to prevent
diversion of the drug product; and
(E) such other factors as are relevant to and consistent
with the public health and safety, including the factors
described in subsection (b) of this section as applied to the
drug product.
(3) Status pending application for reinstatement
A transaction involving a particular drug product t h a t is the
subject of a bona fide pending application for r e i n s t a t e m e n t of
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exemption filed with the Attorney General not later than 60 days
after a regulation removing the exemption is issued pursuant to
subsection (a) of this section shall not be considered to be a
regulated transaction if the transaction occurs during the pendency of the application and, if the Attorney General denies the
application, during the period of 60 days following the date on
which the Attorney General denies the application, unless—
(A) the Attorney General has evidence that, applying the
factors described in subsection (b) of this section to the drug
product, the drug product is being diverted; and
(B) the Attorney General so notifies the applicant.
(4) Amendment and modification
A regulation reinstating an exemption under paragraph (1)
may be modified or revoked with respect to a particular drug
product upon a finding that—
(A) applying the factors described in subsection (b) of this
section to the drug product, the drug product is being
diverted; or
(B) there is a significant change in the data that led to the
issuance of the regulation.
(e) Reinstatement of exemption with respect to ephedrine, pseudoephedrine, and phenylpropanolamine drug products
Pursuant to subsection (d)(1) of this section, the Attorney General
shall by regulation reinstate the exemption with respect to a particular ephedrine, pseudoephedrine, or phenylpropanolamine drug product if the Attorney General determines that the ding product is
manufactured and distributed in a manner that prevents diversion.
In making this determination the Attorney General shall consider the
factors listed in subsection (d)(2) of this section. Any regulation
issued pursuant to this subsection may be amended or revoked based
on the factors listed in subsection (d)(4) of this section.
(Pub.L. 91-513, Title II, § 204, as added Pub.L. 103-200, § 2(b)(1), Dec. 17,
1993, 107 Stat. 2334, and amended Pub.L. 104-237, Title IV, § 401(c), Oct.
3, 1996, 110 Stat. 3108.)
HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports
1993 Acts. House Report No. 103-379,
see 1993 U.S. Code Cong, and Adm.
News, p. 2983.
Amendments
1996
Amendments. Subsec.
(e).
Pub.L. 104-237, § 401(c), added subsec.
(e).

Amendment by section 401(c) of Pub.L.
104-237 not to apply, notwithstanding
any other provision of Pub.L. 104-237, to
the sale of any pseudoephedrine or phenylpropanolamine product prior to 12
months after Oct. 3, 1996, except that, on
application of a manufacturer of a particular drug product, the Attorney General
may exercise exclusive, and judicially un-
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reviewable, discretion to extend such effective date up to an additional 6 months,
see section 401(g) of Pub.L. 104-237, set
out as a note under section 802 of this
title.

1993 Amendments. Section effective
on the day that is 120 days after Dec. 17,
1993, see section 11 of Pub.L. 103-200,
set out as a note under section 802 of this
title.

LIBRARY REFERENCES
American Digest System
Drugs and Narcotics <&»41.
Encyclopedias
Drugs and Narcotics, see C.J.S. §§ 2 to 5, 117 to 125, 127, 128, 158, 163, 173,
174, 269.
Texts and Treatises
25 Am Jur 2d, Drugs and Controlled Substances § 19.

WESTLAW ELECTRONIC RESEARCH
Drugs and Narcotics cases: 138k[add key number].
See WESTLAW guide following the Explanation pages of this volume.
PART C—REGISTRATION OF MANUFACTURERS, DISTRIBUTORS,
AND DISPENSERS OF CONTROLLED SUBSTANCES

§ 8 2 1 • Rules and regulations
The Attorney General is authorized to promulgate rules and regulations and to charge reasonable fees relating to the registration and
control of the manufacture, distribution, and dispensing of controlled
substances and to the registration and control of regulated persons
and of regulated transactions.
(Pub.L. 91-513, Title II, § 301, Oct. 27, 1970, 84 Stat. 1253; Pub.L. 103-200,
§ 3(a), Dec. 17, 1993, 107 Stat. 2336.)

HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports
1970 Acts. House Report No. 91-1444
and Conference Report No. 91-1603, see
1970 U.S. Code Cong, and Adm. News, p.
4566.
1993 Acts. House Report No. 103-379,
see 1993 U.S. Code Cong, and Adm.
News, p. 2983.

Effective Dates
1993 Acts. Amendment to this section
by Pub.L. 103-200 to take effect on the
date that is 120 days after the date of
enactment of Pub.L. 103-200, which was
approved Dec. 17, 1993, see section 11 of
Pub.L. 103-200, set out as a note under
section 802 of this title.

Amendments
1993 Amendments. Pub.L. 103-200,
§ 3(a), inserted "and to the registration
and control of regulated persons and of
regulated transactions" following "controlled substances".

1970 Acts. Section effective the first
day of the seventh calendar month that
begins after the day immediately preceding Oct. 27, 1970, see § 704(a) of Pub.L.
91-513, set out as a note under § 801 of
this title.

LIBRARY REFERENCES
Administrative Law
Administrative practices and procedures, see 21 CFR § 10.1 et seq.
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Debarment and suspension, drug-free workplace, grants, 21 CFR § 1404.100 et
seq.
Employee sanctions for drug convictions, Justice Department, see 28 CFR
§ 67.635.
Mandatory declassification review program, see 21 CFR § 1402.1 et seq.
Personnel practices, see 21 CFR § 19.1 et seq.
Public hearings, see 21 CFR §§ 12.1 et seq. to 16.1 et seq.
Uniform administrative requirements, grants and cooperative agreements, see 21
CFR§ 1403.1 etseq.
American Digest System
Drugs and Narcotics ®»41, 42.
Encyclopedias
Drugs and Narcotics, see CJ.S. §§ 2 to 5, 117 to 119, 123, 128.
25 Am Jur 2d, Drugs and Controlled Substances §§ 153, 156.
17 Am Jur Trials, p. 1.

WESTLAW ELECTRONIC RESEARCH
Drugs and Narcotics cases: 138k[add key number].
See WESTLAW guide following the Explanation pages of this volume.
Notes of Decisions
rescriptions for medical purposes
Religious uses 2

1

. Prescriptions for medical purposes
Even though § 841 of this title, making
unlawful to dispense or distribute conoiled substances except as authorized
y this subchapter, did not contain reiiirement that prescription for controlled
instance must be issued for legitimate
edical purpose, regulation incorporatg such requirement was valid. U. S. v.
reen, C.A.7 (111.) 1975, 511 F.2d 1062,
Ttiorari denied 96 S.Ct. 561, 423 U.S.
)31, 46 L.Ed.2d 404, certiorari denied
> S.Ct. 562, 423 U.S. 1031, 46 L.Ed.2d
)5

Religious uses
Federal exemption of members of Nae American Church (NAC) from states prohibiting peyote possession ef-

fected a political, rather than a racial,
classification, for equal protection purposes, where church membership was
limited to Native American members of
federally recognized tribes who had at
feast 25% Native American ancestry.
Peyote Way Church of God, Inc. v.
Thornburgh, C.A.5 (Tex.) 1991, 922 F.2d
1210.
«
, .
, . .
r
u Regulationi authorizing useof peyote m
bona fide religious ceremonies of Native
American Church did not justify holding
that
criminal provision against manhuana
assertedly used by defendant as a religious sacramental aid was unconstitutlonaI because
of religious discrimination.
Leary v. U. S., C.A.5 (Tex.) 1967, 383
F.2d 851, rehearing denied 392 F.2d 220,
certiorari granted 88 S.Ct. 2058, 392 U.S.
903, 20 L.Ed.2d 1362, reversed on other
grounds 89 S.Ct. 1532, 395 U.S. 6, 23
L.Ed.2d 57.

8 2 2 * Persons required to register
) Period of registration
(1) Every person who manufactures or distributes any controlled
bstance or list I chemical, or who proposes to engage in the
anufacture or distribution of any controlled substance or list I
emical, shall obtain annually a registration issued by the Attorney
jneral in accordance with the rules and regulations promulgated by
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(2) Every person who dispenses, or who proposes to dispense, any
controlled substance, shall obtain from the Attorney General a registration issued in accordance with the rules and regulations promulgated by him. The Attorney General shall, by regulation, determine
the period of such registrations. In no event, however, shall such
registrations be issued for less than one year nor for more than three
years.
(b) Authorized activities
Persons registered by the Attorney General under this subchapter
to manufacture, distribute, or dispense controlled substances or list I
chemicals are authorized to possess, manufacture, distribute, or
dispense such substances or chemicals (including any such activity in
the conduct of research) to the extent authorized by their registration
and in conformity with the other provisions of this subchapter.
(c) Exceptions
The following persons shall not be required to register and may
lawfully possess any controlled substance or list I chemical under
this subchapter:
(1) An agent or employee of any registered manufacturer,
distributor, or dispenser of any controlled substance or list I
chemical if such agent or employee is acting in the usual course
of his business or employment.
(2) A common or contract carrier or warehouseman, or an
employee thereof, whose possession of the controlled substance
or list I chemical is in the usual course of his business or
employment.
(3) An ultimate user who possesses such substance for a
purpose specified in section 802(25) of this title.
(d) Waiver
The Attorney General may, by regulation, waive the requirement
for registration of certain manufacturers, distributors, or dispensers
if he finds it consistent with the public health and safety.
(e) Separate registration
A separate registration shall be required at each principal place of
business or professional practice where the applicant manufactures,
distributes, or dispenses controlled substances or list I chemicals.
(f) Inspection
The Attorney General is authorized to inspect the establishment of
a registrant or applicant for registration in accordance with the rules
and regulations promulgated by him.
(Pub.L. 91-513, Title II, § 302, Oct. 27, 1970, 84 Stat. 1253; Pub.L. 98-473,
Title II, § 510, Oct. 12, 1984, 98 Stat. 2072; Pub.L. 103-200, § 3(b), Dec. 17,
1993, 107 Stat. 2336.)
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Tab 6

STATE OF TEXAS

§
§
§

COUNTY OF WEBB

AFFIDAVIT OF FACT
I am SALVADOR JOHNSON. I have personal knowledge of the facts in this affidavit
and the facts are true and correct.
I am a licensed Peyote distributor in the State of Texas. I am licensed by the Texas
Department of Public Safety ("DPS"), Controlled Substances Registration Division, Austin,
Texas as a Peyote distributor. I am also licensed by the United States Department of Justice,
Drug Enforcement Administration ("DEA"), Washington D.C. as a Peyote distributor. My DPS
license no. is E0067994; my DEA license no. is RJ0103351.
I have been a licensed Peyote distributor in Texas for 23 years, since 1978. My father,
Merced Johnson, Jr., who is now deceased was a Peyote dealer. I have been involved with
harvesting and providing Peyote for the Native American Church ("NAC") since I was 11 years
of age or for 44 years.
I verified through the DPS that Oklevuha Earthwalks Native American Church
("Oklevuha NAC") was on file with DPS as a Native American Church. Because Mr. Mooney
and Oklevuha NAC met the requirements under the Peyote distribution regulations, pursuant to
my State and Federal license, I distributed Peyote to James Mooney with the Oklevuha NAC
since approximately 1997.
Signed on this the /sf.
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Tab 7

KATHRYN COLLARD (#0697)
THE LAW FIRM OF KATHRYN COLLARD, LC

^
C

Attorney for Plaintiffs
Nine Exchange Place, Suite 1111
Salt Lake City, Utah 84111
Tel: 801-537-5625

<M^

t>.

IN THE UNITED STATES DISTRICT COURT

* v >

*g?

DISTRICT OF UTAH, CENTRAL DIVISION
OKLEVUEHA EARTHWALKS
NATIVE AMERICAN CHURCH
OF UTAH, INC., on behalf of the Church
and its members and spiritual leaders;
JAMES WARREN FLAMING
EAGLE MOONEY; LINDA
MOONEY; DEVEN J. COGGINS
and DAVID L. HAMBLIN,

Y
\

COMPLAINT AND MOTION
FOR TEMPORARY RESTRAINING
ORDER AND PRELIMINARY AND
PERMANENT INJUNCTIONS

Plaintiffs,
KAY BRYSON, Utah County Attorney;
DAVID WAYMENT, Utah County
Attorney; JEFF ROBINSON, Detective,
Utah County Attorney's Office;
ROBBERT RIDING, Detective, Utah
County Sheriffs Office; DAVID BATEMAN,
Utah County Sheriff;
PERSHON,
Detective, Utah County Sheriffs Office;
JEFF THOMAS, Detective, Utah County
Sheriffs Office, UTAH COUNTY,
a political subdivision of the State of Utah;
and JOHN DOES 1-20, all individuals
and entities acting in concert with the
foregoing named individuals and entities,

2.-00CV 9 3 o<5
Civil No.

JUDGE i W ' ^

2U/n

JURY TRIAL DEMANDED

Defendants.
Plaintiffs complain of the above named defendants and for causes of action against them,
allege that:

t.

NATURE OF THIS AC Til >\
1.

Plaintiffs Oklevueha Earth Walks Native American Church of Utah, Inc., on

behalf of the Church and its members and spiritual leaders; plaintiff James Warren Flaming
Eagle Mooney, founder, member and spiritual leader of the Oklevueha EarthWalks Native
American Church of Utah, Inc.; plaintiff Linda Mooney, member and spiritual leader of the
plaintiff Church; plaintiff Deven J. Coggins, a member of the plaintiff Church and an attorney
representing plaintiff David L. Hamblin, a member of the plaintiff Church; and plaintiff David L.
Hamblin, a member of the plaintiff Church currently being prosecuted by the defendant Utah
County for possession of peyote, seek declaratory judgment, damages, punitive damages, and
temporary, preliminary and permanent injunctive relief against the above named defendants and
all other individuals and entities found to be acting in concert with them under color of state law,
based upon the malicious and intentional conduct of one or more of the named defendants in:
a.

unlawfully searching and seizing the property of the plaintiff Church and

its members, including sacred ceremonial pipes and peyote medicine, membership lists,
computers, organizational, financial and operational documents and other items pursuant
to a search warrant issued without probable cause or other valid legal justification, and
seizing items beyond the scope of the warrant and/or in places not described in the
warrant;
b.

unlawfully searching and seizing the property of plaintiff Mooney,

including peyote medicine which plaintiff Mooney lawfully had in his possession,
without probable cause or other valid legal justification, and seizing items beyond the
scope of the warrant in places not described in the warrant;

c.

refusing to return the property plaintiff Oklevueha EarthWalks Native

American Church of Utah, Inc., and plaintiffs James Warren Flaming Eagle Mooney and
Linda Mooney, after being advised of the plaintiffs' legal rights in said property, and in
maliciously, arbitrarily and intentionally continuing to depriving plaintiffs of such
property without due process or equal protection or law of law;
d.

depriving and conspiring to deprive plaintiffs of their well-established

Federal and state constitutional and statutory rights to freely associate and exercise their
religious beliefs and practices free from government intrusion, interference and
obstruction, to be free from unreasonable searches and seizures, and to enjoy the equal
protection of law;
e.

creating a de facto land use law or regulation prohibiting the plaintiff

Oklevueha EarthWalks Native American Church of Utah, Inc., and its members and
leaders, including plaintiff James Warren Flaming Eagle Mooney, from freely exercising
their religion, including their use of peyote as a sacrament in religious ceremonies for the
purposes of self-realization on oneness with God, spiritual cleansing, repentance and
healing, on Church property within Utah County, State of Utah, without any compelling
governmental interest in imposing such prohibition, and without any demonstration that
this de facto regulation is the lease restrictive means of furthering a compelling
governmental interest; and
f.

directly and indirectly harassing, intimidating, threatening and/or actually

maliciously prosecuting members and spiritual leaders of the Oklevueha EarthWalks
Native American Church of Utah, Inc., including plaintiff James Warren Flaming Eagle
Mooney and his wife, Linda Mooney, and plaintiff Deven J. Coggins, a member of the

plaintiff Church and an attorney for a member of the Church, and plaintiff David L.
Hamblin for exercising their religious beliefs and practices, and/or for defending the
rights of Church members and leaders to freely exercise their fundamental religious
beliefs and practices as members of the plaintiff Church;
2.

Plaintiffs Oklevueha Earth Walks Native American Church of Utah, Inc., on

behalf of the Church and its members and spiritual leaders, including plaintiffs James Warren
Flaming Eagle Mooney, Linda Mooney, Deven J. Coggins and David L. Hamblin, assert that the
rights which the defendants have and continue to deprive them of, are well-established and
guaranteed to plaintiffs under the First Amendment, the Fourth Amendment, the Sixth
Amendment and the Due Process and Equal Protection Clauses of Fourteenth Amendment to the
United States Constitution, the Religious Land Use and Institutionalized Persons Act of 2000, 42
U.S.C. 2000cc et seq., PL 106274, September 22, 2000, and Article I, Sections 1-4 of the
Declaration of Rights contained in the Constitution of the State of Utah, and that each of the
foregoing defendants is personally liable to each of the plaintiffs for their malicious and
intentional and deliberately indifferent violations and deprivations of the plaintiffs' wellestablished federal constitutional and statutory rights.
3.

Plaintiffs will later amend this Complaint to seek declaratory judgment, damages,

punitive damages and injunctive relief on their state law claims arising out of the same nucleus
of operating facts as the federal law claims stated herein when plaintiffs have given the
defendants the notice required under state law.

JURISDICTION AND VENUE
4.

The jurisdiction of this court is invoked pursuant to 42 U.S.C. §§1983 and 1988;

28 U.S.C. §1331, 28 U.S.C. §1343, 28 U.S.C. §§2201 and 2202, and the First, Fourth, and
Fourteenth Amendments to the United States Constitution and the Religious Land Use and
Institutionalized Persons Act of 2000, 42 U.S.C. 2000cc et seq., PL 106274, September 22, 2000.
5.

Plaintiffs will also seek relief against the defendants for the deprivation of their

rights under Sections 1-4 of Article I of the Utah Constitution under the pendent jurisdiction of
this Court, as soon as plaintiffs have given defendants the notice of such claims required
pursuant to state law.
6.

The unlawful actions of the defendants complained of herein, occurred within this

judicial district and one or more of the defendants reside within this judicial district, such that
venue of this action in this court is proper under 28 U.S.C. §1391(b)(2).
PARTIES
7.

Plaintiff Oklevueha Earth Walks Native American Church of Utah, Inc., is and

was a non-profit, tax exempt religious organization duly incorporated and operating under the
Laws of the State of Utah, in April, 1997, at all times subsequent thereto referred to in this
Complaint.
8.

Plaintiff Oklevueha EarthWalks Native American Church of Utah, Inc., has

standing to sue on behalf of its members and spiritual leaders for the protection of their rights as
members of the Church: (a) to be secure from the unlawful search and seizure of Church
property; (b) to be secure in the privacy of their association with the Church; and (c) to freely
associate with the Church and exercise their religious beliefs and practices without intimidation,

interference, obstruction or oppression by Utah County or its officials, agents, and employees
and/or others acting in concert with them to deprive the plaintiffs of their legal rights as alleged
herein.
9.

Plaintiff Oklevueha Earth Walks Native American Church of Utah, Inc., is and

was located at 7592 South 3200 West, Benjamin, Utah, at all times referred to herein.
10.

Plaintiff Oklevueha Earth Walks Native American Church of Utah, Inc., is and

was one of approximately 98 Native American Churches, whose members comprise over 1000
chapters of the Native American Church throughout the United States, at all times referred to
herein.
11.

In the religion of the plaintiff Oklevueha EarthWalks Native American Church of

Utah, Inc., as in almost all Native American Churches, peyote is both a sacrament and a deity to
its members and leaders, and these beliefs and the religious practice of taking peyote, are the
fundamental essence of the religion.
12.

Plaintiff Oklevueha EarthWalks Native American Church of Utah, Inc., is open to

individuals of all races who embrace its sacred religious beliefs and practices.
13.

Plaintiff James Warren Flaming Eagle Mooney is and was the founder, member

and spiritual leader of the Olkehueva EarthWalks Native American Church of Utah, Inc., at all
times referred to herein. His wife, plaintiff Linda Mooney, is a member and spiritual leader in
the plaintiff Church. Plaintiff Deven J. Coggins is a member of the plaintiff Church and an
attorney in good standing practicing law in the State of Utah, who currently represents a member
of the Church who is being prosecuted based upon his use of peyote in religious ceremonies of
the plaintiff Church.

14.

In order to acquire peyote for religious purposes from the authorized distributors

of peyote approved by the Drug Enforcement Administration, an individual must be: (1) at least
one-quarter Indian blood; (2) a member of a Native American Church recognized by the
Department of Public Safety in the State of Texas; and (3) acquire peyote for bona fide religious
purposes.
15.

Plaintiff Mooney has one-half or more Indian blood. His grandmother on his

father's side was full blood Indian and his grandfather on his father's side was at least one-half
Indian, both of Creek, Choctaw and Cherokee blood, sometimes referred to as "Seminole."
Plaintiff grandmother on his mother's side was at least one-quarter Cherokee.
16.

Plaintiff James Warren Flaming Eagle Mooney is and was authorized to obtain

peyote for religious uses and purposes by the Texas Department of Public Safety pursuant to
federal law, from 1994, to the present time.
17.

Since its creation in April, 1997 until the present time, Oklevueha Earth Walks

North American Church of Utah, Inc., is and was recognized as a bona fide Native American
Church authorized to obtain peyote by the Texas Department of Public Safety pursuant to federal
law.
18.

Defendant Utah County is and was a political subdivision of the State of Utah,

and the employer of the other individual defendants named herein, at all times referred to herein.
19.

Defendant Kay Bryson is and was the County Attorney for Utah County at all

times referred to herein.
20.

Defendant David Wayment is and was the Deputy County Attorney for Utah

County at all times referred to herein.

21.

Defendant Sgt. Jeff Robinson is and was an officer and/or employee of the Utah

County Attorney's Office and performed his duties under the supervision and direction of
defendants Kay Bryson and/or David Wayment, at all times referred to herein.
22.

Defendant David Bateman is and was the Sheriff of Utah County at all times

referred to herein.
23.

Defendant Stan Egan is and was the Director, Utah County Major Crimes Task

Force, at all times referred to herein.
24.

Defendants Rob Riding,

Perschon and Jeff Thomas are and were

officers of the Utah County Sheriffs Department at all times referred to herein, and performed
their duties under the supervision and direction of the defendant David Bateman, the Utah
County Sheriff, and/or the defendant Stan Egan, the Director of the Utah County Major Crimes
Task Force at all times referred to herein.
25.

The defendant John Does 1-20 are individuals whose names and identities are

currently unknown to the plaintiffs, but who acted in concert with the named defendants herein
in violating the legal rights of the plaintiffs as alleged in this Complaint. Defendants John Does
1-20 will be personally named as defendants in this action as soon as their identities are
discovered by plaintiffs.
26.

At all times referred to herein, the defendants and each of them, acted

maliciously, intentionally and/or with deliberate indifference to the fact that the federal and state
constitutional and statutory rights of the plaintiffs as described herein, would be violated by the
defendants' unlawful conduct.
27.

In depriving the plaintiff Oklevueha Earth Walks Native American Church, Inc.,

and its members, including James Warren Flaming Eagle Mooney, plaintiff Linda Mooney,

plaintiff Deven J. Coggins, and plaintiff David 1. Hmablin of their well-established rights
guaranteed under the Constitution of the United States, and federal statutes including the
Religious Land Use And Institutionalized Persons Act of 2000, 42 U.S.C. 2000cc et seq., PL
106274, September 22, 2000, the Utah Constitution and the common law, the above named
defendants acted under color of and pursuant to the laws, rules, regulations and/or customs of the
defendant Utah County and the State of Utah, at all times referred to in this Complaint.
28.

The individual defendants named herein are sued in their individual capacities for

damages and punitive damages, and/or in their official capacities for declaratory and prospective
injunctive relief, as allowed by law.
FACTS COMMON TO ALL CAUSES OF ACTION
29.

On October 10, 2000, at approximately 1:30 p.m., defendant Jeff Robinson and

approximately 20 Utah County police officers with guns drawn appeared at the Oklevueha
Earth Walks Native American Church of Utah, Inc., located at 7592 South 3200 West, Benjamin,
Utah.
30.

After contacting a Church member who was working outside the Oklevueha

Earth Walks Native American Church of Utah, Inc., on Church property, the defendant officers
ran through the Church yelling "Sheriffs Office, we have a search warrant."
31.

The unidentified officers then brought the Church member into the Church and

defendant Robinson began to search him and questioned the Church member about "the package
that came in the mail."
32.

The Church member directly informed defendant Robinson that the package

contained peyote medicine for the Church. Defendant Robinson then proceeded to question the

Church member about his religious practices, his attendance at Church ceremonies and what Mhe
got out of the Church ceremonies.
33.

The Church member related that his participation in the Church ceremonies had

brought him closer to God, had helped him to stay out of trouble, and had brought him a
beautiful wife and child.
34.

While defendant Robinson continued to question the Church member, the Church

member observed other Utah county officers whose names and identities are currently unknown
to plaintiffs, ransacking the desks in the Church office and worship area, taking pictures,
rummaging through the Church files and tearing apart the Church computer.
35.

The Church member then contacted plaintiff James Warren Flaming Eagle

Mooney, who stated that he would come to the Church immediately. Before plaintiff Mooney
arrived, defendant Robinson told the Church member that the officers would have to search his
car although defendant Robinson had no search warrant to search the Church member's car and
no probable cause to do so. The search of the Church member's car revealed nothing.
36.

When plaintiff Mooney arrived at the Church at approximately 2:30 p.m., he

observed cars filling up the circular driveway to the Church and the roadside parking, and plain
clothes men on the porch, driveway and driveway of the Church.
37.

A uniformed officer and a man in shirt and tie came approached plaintiff Mooney

as he parked his car. Plaintiff James Mooney asked for the search warrant and started to read it as
he stood at the front door of the Church looking into the Church Office.
38.

Plaintiff James Mooney then observed that the Church's computer, printer and

scanner had been removed from the Church office. Plaintiff Mooney also noted that his personal
computer had not been removed. Plaintiff Mooney then asked defendant Robinson, "Don't you

understand that you are on Church property?" Defendant Robinson acknowledged that he knew
he was on Church property. However, the search warrant defendant Robinson gave to plaintiff
Mooney did not authorize the search of any Church property or the seizure of any property
belonging to the plaintiff Church from its property.
39.

After reading the search warrant, plaintiff Mooney again stated, "You are on

Church property. The Church is registered with the State of Utah."
40.

At that point, the defendant Robinson began to question plaintiff James Warren

Flaming Eagle Mooney regarding documents in a booklet published by the Oklevueha
Earth Walks Native American Church of Utah, Inc.
41.

Plaintiff James Warren Flaming Eagle Mooney explained to defendant Robinson

that some of the documents in the booklet were merely examples of the different forms required
to be filed with government authorities by Native American Churches in order to obtain peyote
and that he had not relied on certain information contained in the sample documents in obtaining
peyote for the Oklevueha EarthWalks Native American Church of Utah, Inc.
42.

At this point, defendant Robinson became very nervous and stated that he had

mistakenly assumed that plaintiff Mooney had used one of the "example" purchase order forms
contained in the booklet to obtain peyote, and that he (defendant Robinson) had obtained the
search warrant on the basis of this erroneous assumption.
43.

Plaintiff James Warren Flaming Eagle Mooney then showed defendant Robinson

a copy of a blessing letter from Leslie Fool Bull of the Lakota Sioux Rosebud Reservation, dated
March 20, 1998, explaining that other Native American Churches had blessed the Oklevueha
Church and that they were sincere in their religious beliefs concerning peyote and that he had
met the legal qualifications to obtain peyote and had had a permit to do so for several years.

Defendant Robinson abruptly stood up and stopped the search of the Church property then in
progress.
44.

Defendant Robinson, in plaintiff Mooney's presence, telephoned someone he

referred to as "Judge" and another individual at the Utah County Attorney's office, who upon
information and belief, was either the defendant Kay Bryson, the Utah County Attorney, or the
defendant David Wayment, his deputy.
45.

During these conversations, plaintiff Mooney heard defendant Robinson state that

he had "misrepresented" a document that he thought plaintiff Mooney had used to obtain peyote
in order to obtain the search warrant the officers were executing.
46.

Defendant Robinson then excused himself and went into another room and

proceeded to talk on the telephone for about a half an hour. When he returned, defendant
Robinson informed plaintiff James Warren Flaming Eagle Mooney that he had been "ordered" to
continue the search.
47.

At that time, John Doe 1, a Utah County officer whose identity is currently

unknown to plaintiffs, came up to the defendant Robinson and asked if plaintiff Mooney would
open the Church safe, "otherwise, he was going to torch it off." In order to avoid damage to the
Church safe, plaintiff Mooney himself opened the safe and the officers seized the Church's
peyote. There was no money contained in the safe.
48.

During the search of the Oklevueha Earth Walks Native American Church of

Utah, Inc., on October 10, 2000, the defendants Robinson, Perschon, Thomas and John Does 120, unlawfully seized from the Church office, safe and religious worship area, property
belonging to the plaintiff Church including, but not limited to, the Church computer containing
the membership and organizational records of the Church; the Church printer; scanner; numerous

unidentified Church documents from drawers and file cabinets in the Church office; bank records
of the Church; peyote medicine in various forms; and sacred ceremonial pipes, one of which the
officers seized and removed from the Church altar in the Church worship area.
49.

During the search of the Oklevueha Earth Walks Native American Church of

Utah, Inc., on October 10, 2000, the following property of the Church was unlawfully seized
from the central place of worship in the Church: registration forms; ceremonial pipe; long
ceremonial pipe found on the eagle stand (church altar); blank donation slip; clipboard with
waiver form; donation slip and envelope; peyote and cactus from a ceramic bowl. The foregoing
items were seized by Utah County officers, including defendants Robinson, Perschon and/or
Thomas and John Does 1-20, whose further names and identifies are currently unknown to
plaintiffs, under the direction and supervision of defendant Robinson.
50.

Prior to arriving at the Oklevueha Earth Walks Native American Church of Utah,

Inc., located in Utah County, State of Utah, on October 10, 2000, the defendant Robinson
obtained a search warrant based upon an "Affidavit In Support Of And Request For Search
Warrant", ("Affidavit"), executed by the defendant Robinson on October 10, 2000, a true and
correct copy of which is attached hereto as Plaintiffs Exhibit 1. Although the search warrant
does not authorize the search of the Oklevueha Earth Walks Native American Church of Utah or
the seizure of any of its property, the defendants Robinson, Riding, Perschon, Thomas and other
John Does 1-20, ransacked the Church and seized its sacred religious objects, its sacred peyote,
its computer, scanner, printer, church membership lists, donation slips and other organizational
and operational information from its computers and other facilities in the Church office and
worship areas, in violation of plaintiffs' rights against unlawful search and seizure under the
Fourth Amendment.

51.

The information contained in the Affidavit upon which defendant Robinson

obtained the October 10, 2000, search warrant, Plaintiffs Exhibit 1, is and was based upon
multiple hearsay from unreliable and unverified sources of information. This information
contains statements which are materially false, misleading, inaccurate, irrelevant and/or contrary
to other information readily available to defendants Robinson and Riding, from which the
defendants knew and/or should have known, that plaintiff James Mooney's acquisition and
possession of peyote was lawful at all times prior to their request for the issuance of the search
warrant used to search the plaintiff Church's property.
52.

In paragraph 2 of his Affidavit to obtain the October 10, 2000, search warrant,

Plaintiffs Exhibit 1, the defendant Robinson states that the defendant Riding had informed him
that he had "determined" plaintiff Mooney "has been receiving peyote, a controlled substance,
unlawfully since October 2, 1997." (emphasis supplied) This unsupported hearsay
"determination", unsupported by any reliable facts or information, did not justify the issuance of
the search warrant of October 10, 2000, executed on the plaintiff Church's property.
53.

In paragraph 3 of his Affidavit to obtain the October 10, 2000, search warrant,

Plaintiffs Exhibit 1, defendant Robinson states that defendant Riding's "determination" was, in
turn, based upon information that he received from one Chief Blackhorse, the President of the
Native American Church of A'Shii-Beto located in Salt Lake City, that plaintiff Mooney's
membership in that Church was "terminated" in October, 1997. This statement is false and
misleading.
54.

Plaintiff Mooney's membership in the A'Shii-Beto Church was not terminated in

October, 1997. Prior to that time, plaintiff Mooney had served as the Vice President of the
A'Shii-Beto Native American Church until his resignation on February 6, 1998, after founding

the Oklevueha Earth Walks Native American Church of Utah, Inc., in April, 1997. A true and
correct copy of plaintiff Mooney's Letter of Resignation is attached hereto as Plaintiffs Exhibit
2 and incorporated by reference herein. The only reason plaintiff Mooney did not return his
membership card to the A'Shii-Beto Church was because he misplaced the card and could not
find it at the time.
55.

Following the creation of the Oklevueha Earth Walks Native American Church of

Utah, Inc., plaintiff James Warren Flaming Eagle Mooney had no reason to rely on his former
membership in the A'Shii-Beto Native American Church, to qualify him as a member of a Native
American Church, to obtain peyote because he was a member of the Oklevueha EarthWalks
Native American Church of Utah, Inc. Thus, Johnny Blackhorse's statement that plaintiff
Mooney had been using his A'Shii-Beto membership card "from 1997 to the present to
fraudulently obtain peyote from Texas" was and is false and incorrect, and the true information
could easily have been obtained from plaintiff Mooney, the records of the A'Shii-Beto Church
documenting plaintiff Mooney's resignation therefrom, and from the Texas Department of Public
Safety, showing that plaintiff Mooney was legally authorized obtain peyote at all times prior to
the time the search warrant was issued.
56.

The defendant Robinson's statements in paragraphs 3-4 of his Affidavit to obtain

the October 10, 2000, search warrant, Plaintiffs Exhibit 1, that plaintiff Mooney's membership
in the Seminole Tribe was terminated in October, 1997, are also incorrect and irrelevant to
plaintiff Mooney's legal permission and right to obtain peyote for religious purposes.
57.

Although "Chief Running Buck, a non-Indian, purported to "terminate" plaintiff

Mooney's membership in the Seminole Tribe in October, 1997, this individual had no legal
authority to take such action.

58.

In paragraph 4 of his Affidavit to obtain the October 10, 2000, search warrant,

Plaintiffs Exhibit 1, defendant Robinson states that plaintiff Mooney's purported termination
from the Tribe "also included the Native American Church." This statement is false and
misleading. There is no "the" Native American Church" per se. Rather, there are approximately
ninety eight (98) Native American Churches, including the Oklevueha Earth Walks Native
American Church of Utah, Inc., which are recognized by the Texas Department of Public Safety.
See, List Of Native American Churches, Texas Department of Public Safety, Plaintiffs1 Exhibit
3, attached.
59.

In paragraph 5 of his Affidavit to obtain the October 10, 2000, search warrant,

Plaintiffs Exhibit 1, defendant Robinson states that, "Chief Running Buck told me that Mr.
Mooney had started his own Church in which he uses the name of the Seminole Tribe." This
information is false and irrelevant. The word "Oklevueha" is the Seminole name for a river in
Florida meaning "unstoppable river."

This fact is also completely irrelevant to plaintiff

Mooney's legal right and permit to obtain peyote for religious purposes, which could have been
easily verified by the defendants Robinson and/or Riding by contacting the Texas Department of
Public Safety.
60.

In paragraph 5 of his Affidavit to obtain the October 10, 2000, search warrant,

Plaintiffs Exhibit 1, defendant Robinson states that Chief Running Buck told him that
"Mooney's church is not part of the Native American Church." This information is false. There is
no "the" Native American Church. There are over 80 Native American Churches in the United
States and Canada. None of these Native American Churches has any primacy over the other,
and membership in any of these Native American Churches qualifies an individual to legally
obtain peyote under the regulations of the Texas Department of Public Safety. The correct

information could have easily been ascertained by the defendants Robinson and/or Riding by
contacting the Texas Department of Public Safety, other Native American Churches or plaintiff
Mooney.
61.

In paragraph 6 of his Affidavit to obtain the October 10, 2000, search warrant,

Plaintiffs Exhibit 1, defendant Robinson's statements suggesting that plaintiff Mooney's
possession or use of peyote is contrary to the By-Laws of the Native American Church of North
America, are false and misleading. These bylaws have no application to plaintiff Mooney, who is
not a member of the Native American Church of North America. Each of the more than 98
Native American Churches are free to define their own membership. The Oklevueha Earth Walks
Native American Church of Utah, Inc., is open to all people of every race who embrace its
religious beliefs and practices.
62.

In paragraph 6 of his Affidavit to obtain the October 10, 2000, search warrant,

Plaintiffs Exhibit 1, defendant Robinson states that, "Mr. Mooney is no longer registered with
a local NAC chapter." This statement is false. Plaintiff Mooney is registered with the local NAC
chapter of the Oklevueha EarthWalks Native American Church of Utah, Inc., as shown by his
registration card, a true and correct copy of which is Plaintiffs Exhibit 4, attached hereto and
incorporated by reference herein. This information could have easily been obtained by the
defendants

Robinson and/or Riding by contacting plaintiff James Warren Flaming Eagle

Mooney and/or the Oklevueha EarthWalks Native American Church of Utah, Inc.
63.

In paragraph 7 of his Affidavit to obtain the October 10, 2000, search warrant,

Plaintiffs Exhibit 1, defendant Robinson makes the statements that, "I have in my possession a
'Peyote Authorization Permit' that must be filed with the Texas Department of Public Safety to
obtain peyote for Indian religious ceremonies. The permit is dated June 28, 1999, and signed

i n

James W.F.E. Mooney." On the permit, Mr. Mooney uses the same "NAC membership card #971" that he obtained with the Seminole Tribe. He also used the Cox Osceola Indian Reservation
and Seminole Tribe as his current tribe. This is fraudulent since his Seminole Tribe affiliation
was terminated in October, 1997." These statements are false and misleading insofar as they
suggest that plaintiff Mooney relied on the information contained in this "sample" document to
obtain peyote from the Texas Department of Public Safety on June 28, 1999. Plaintiff Mooney,
although not legally terminated from the Seminole Indian Tribe, was never required to be a
member of any Tribe to obtain peyote under United States Drug Enforcement Agency or Texas
Department of Public Safety regulations, as defendants Robinson and/or Riding could easily
have ascertained by making reasonable inquiries to the DEA, Texas Department of Public
Safety or plaintiff James Warren Flaming Eagle Mooney.
64.

In paragraph 8 of his Affidavit to obtain the October 10, 2000, search warrant,

Plaintiffs Exhibit 1, defendant Robinson states that, "I also have a 'Sale of Peyote Receipt' from
the Texas Department of Public Safety, dated June 26, 2000. The name of the distributor is
Salvador Johnson, P.O. Box 14, Mirando City, Texas." This statement is true. Salvador Johnson
is an individual legally authorized to distribute peyote to qualified individuals by the Texas
Department of Public Safety, a fact which the defendant Robinson and/or defendant Riding could
easily have verified by contacting the Department or Salvadore Johnson. The fact that plaintiff
Mooney was obtaining peyote through an individual legally authorized to distribute peyote
pursuant to regulations of the United States Drug Enforcement Agency and the Texas
Department of Public Safety should have indicated to defendants Robinson and/or Riding, that
plaintiff Mooney was legally authorized to obtain peyote for religious purposes, and had not

illegally obtained peyote, as the defendants Robinson and/or Riding stated to the Court in
obtaining the October 10, 2000, search warrant.
65.

In paragraph 8 of his Affidavit for the October 10, 2000, search warrant,

Plaintiffs Exhibit 1, at 2, defendant Robinson states that, "Again, this receipt indicates that
plaintiff Mooney is still receiving peyote for distribution unlawfully since he is still using his
Seminole Tribe affiliation." This statement is false and misleading. No receipt is attached to the
affidavit for search warrant field with the Court, and the receipts for the purchase of peyote
plaintiff Mooney has received in the past, do not contain any information regarding plaintiff
Mooney's "tribal affiliation", which is, as explained above, irrelevant to plaintiff Mooney's
qualification to obtain peyote for religious purposes. A true and correct copy of such a receipt is
attached hereto as Plaintiffs Exhibit 5, and incorporated by reference herein.
66.

In paragraph 9 of his Affidavit to obtain the October 10, 2000, search warrant,

Plaintiffs Exhibit 1, defendant Robinson states that, "On October 6, 2000, U.S. Postal Inspector
Bill Susha, contacted me and told me that there was a package from S. Johnson, P.O. Box 14,
Mirando, Texas. He claimed the box weighed about ten pounds and believed it may be peyote. I
confirmed that the address was from one of the Indian peyote suppliers that was given to me
from the Texas Department of Public Safety. Mr. Johnson's name and address was also given to
me by a confidential informant. S.A. Susha will allow the package to be delivered on October
10, 2000 in coordination with this search warrant."
67.

The foregoing statements establishes only that plaintiff Mooney is receiving

peyote from a distributor which the defendant Robinson knew was legally authorized to
distribute the peyote to plaintiff Mooney by the United States Drug Enforcement Agency and the
Texas Department of Public Safety in accordance with the permit issued to plaintiff Mooney by

the Department, and furnishes no information demonstrating that plaintiff Mooney is in any way
receiving peyote "unlawfully", as falsely stated by the defendant Robinson.
68.

In paragraph 10 of his Affidavit to obtain the October 10, 2000, search warrant,

Plaintiffs Exhibit 1, defendant Robinson states that a confidential informant told him that
plaintiff Mooney receives peyote quarterly through the mail from Salvador Johnson, P.O. Box
14, Mirando, Texas, and that plaintiff Mooney places the peyote in a safe located in the basement
of his residence located at 7592 South 3200 West, Benjamin, Utah." This statement is false and
misleading. The property at 7592 South 3200 West, Benjamin, Utah, is owned by the Oklevueha
EarthWalks Native American Church of Utah, Inc., not by plaintiff James Warren Flaming Eagle
Mooney. This fact could have been easily ascertained by defendant Robinson and/or the
defendant Riding, from records contained in the Utah County Recorder's Office or from inquiries
to the plaintiff Church and/or plaintiff Mooney.
69.

Although plaintiff Mooney and his wife and children reside in a portion of the

Church property, the Church "Office" and religious worship areas are conspicuous. The Church
office has a sign "Office" above the door of that facility and the worship area has a church altar.
The fact that plaintiff Mooney received peyote and kept it in a safe do not support the defendant
Robinson's conclusion that plaintiff Mooney obtained the peyote "unlawfully." The statement
that "also in the safe is cash that is proceeds of peyote" is false. Peyote is never sold by the
Church and when plaintiff Mooney opened the Church safe under the threat from an unknown
officer that he would "torch the front of it off if plaintiff Mooney did not do so, there was no
money in the Church safe.
70.

In paragraph 11 of his Affidavit to obtain the October 10, 2000, search warrant,

Plaintiffs Exhibit 1, defendant Robinson states that, "The confidential informant reported that

Mr. Mooney conducts the peyote religious ceremonies at his house about once or twice a week."
This statement would tend to support the fact that plaintiff Mooney is using peyote for religious
purposes, a requirement to obtain peyote under the requirements of United States Drug
Enforcement Agency and the Texas Department of Public Safety and furnishes no support for the
defendant Robinson's conclusion that plaintiff Mooney's acquisition or possession of peyote is or
was unlawful.
71.

In paragraph 11 of his Affidavit to obtain the October 10, 2000, search warrant,

Plaintiffs Exhibit 1, defendant Robinson states that, "There is no allowance in the law for nonIndians to possess or partake of peyote in Indian religious ceremonies or for their own personal
use." This statement is false. Members of a Native American Church, including the Oklevueha
Earth Walks Native American Church of Utah, Inc., whose central religious belief and practice is
that peyote is a sacrament and a deity, have a First Amendment right to use peyote for bona fide
religious purposes and are not excluded from participation in the Oklevueha Earth Walks Native
American Church Of Utah, Inc. peyote ceremonies because of their race. Under the Supremacy
Clause, the federal Constitution is the "supreme" law of the land, and any federal and/or local
law of the State of Utah, or local ordinance or land use regulation, cannot supercede the First
Amendment rights of the plaintiff Oklevueha EarthWalks Native American Church of Utah, Inc.,
and its members and spiritual leaders, including plaintiffs James Warren Flaming Eagle Mooney,
and his wife, Linda Mooney, plaintiff Deven J. Coggins and plaintiff David L. Hamblin, to
freely exercise their sincere religious beliefs and practices and/or to defend the Church's
members in the exercise of their federal constitutional and statutory rights as members of the
plaintiff Church.

72.

In paragraph 11 of his Affidavit to obtain the October 10, 2000 search warrant,

Plaintiffs Exhibit 1, the defendant Robinson represents that, "Approximately 95% of the
participants of these meetings are non-Indians" is unsupported. Furthermore, the Oklevueha
Earth Walks Native American Church of Utah, Inc. has not and does not maintain any
information concerning the racial makeup of its members or attendees at religious ceremonies
and race is not a bona fide qualification to participate in Church ceremonies.
73.

In paragraph 12 of his Affidavit to obtain the October 10, 2000, search warrant,

Plaintiffs Exhibit 1, the defendant Robinson states that the confidential informant also reported
that plaintiff Mooney keeps track of those who attend the peyote religious meeting on his office
computer located in his home. This statement is false. The list of Church members was stored on
the plaintiff Church computer in the plaintiff Church Office which has a sign "Office" over the
doorway, and not on plaintiff Mooney's personal computer. During the search, the defendants
Robinson and the other defendants present did not seize plaintiff Mooney's personal computer
being advised that the computer belonged to the plaintiff Church and not plaintiff Mooney, and
even though the search warrant of October 10, 2000, did not authorize the seizure of any Church
property on Church premises.
74.

On October 20, 2000, the Postal Inspector and a Utah County officer whose

further name and identity is unknown to plaintiff came to the Oklevueha Earth Walks Native
American Church of Utah, Inc., with a search warrant, and seized a package of peyote which had
just been delivered to the Church, stating that the peyote would be placed in the Utah County
Sheriffs Office.
75.

Although plaintiffs have not yet been able to obtain a copy of the Affidavit used

to obtain the October 20, 2000, search warrant used to seize the foregoing property, plaintiffs

believe that the warrant was issued based upon false and misleading statements of one or more of
the defendants similar to those utilized by the defendant Robinson in obtaining the October 10,
2000, search warrant.
76.

Subsequent to the unlawful search and seizure of the property of the Oklevueha

Earth Walks Native American Church of Utah, Inc., on October 10, 2000, one or more of the
defendants have invaded the privacy of the Church and its members, by accessing and publishing
a list of the plaintiff Church's members from the plaintiff Church's computers.
77.

Subsequent to the unlawful search and seizure of the property of the Oklevueha

Earth Walks Native American Church, Inc., on October 10, 2000, one or more of the defendants
have harassed and intimidated a number of Church members by going to their homes and
subjecting them, their family members and associates, and attorneys, to protracted questioning
regarding their personal and private religious beliefs and practices, and questioning them
regarding plaintiff James Mooney's use and their use of peyote in the Church's sacred ceremonies
in an effort to obtain information on which to criminally prosecute plaintiff Mooney and/or other
Church members for exercising their religious beliefs and practices, and/ or to intimidate Church
members from exercising their First Amendment rights of religious association and expression,
under the threat of arrest and prosecution. In some cases, one or more of the defendants has
attempted to secure testimony to criminally prosecute members of the Church for their lawful use
of peyote by promising grants of immunity or directly or indirectly threatening individuals with
criminal prosecution. This conduct of one or more of the defendants has caused the members of
the plaintiff Church, their families, associates and attorneys, to suffer and be subjected to severe
emotional distress and anguish for fear of arrest and prosecution because of their deeply held
fundamental religious beliefs and practices.

78.

As the direct result of the defendants' malicious and unlawful search and seizure

of its computer, scanner, printer, official membership lists, organizational and operational
records, the plaintiff Oklevueha Earth Walks Native American Church of Utah, Inc., has been
cutoff from many its members and has been substantially unable to conduct Church business,
contact Church members, or access or provide information to Church members on the Church's
internet website or by means of other written communications, concerning the beliefs, practices
and activities of the Church, thereby depriving the Oklevueha Earth Walks Native American
Church of Utah, Inc. and its members and spiritual leaders, of their ability and rights to freedom
of expression, association and the free exercise of their religious beliefs and practices, all to
their damage in amounts to be proved at trial.
79.

On November 3, 2000, the attorney for the plaintiff Olkehueva Earth Walks

Native American Church of Utah, Inc., delivered a letter to the defendant Kay Bryson, Utah
County Attorney, via facsimile and United States Mail, indicating that the October 10, 2000,
search and seizure of the property of the Oklevueha Earth Walks Native American Church of
Utah, Inc., was unlawful and without probable cause and contrary to the plaintiffs' rights under
state and federal law. The letter further requested the defendant Bryson to return the Church's
property on or before Monday, November 6, 2000, at 5:00 p.m., or inform the plaintiff Church's
counsel by what legal authority the defendants purported to deprive the Church and its members
of their property. A true and accurate copy of this letter is attached hereto as Plaintiffs Exhibit
6, and incorporated by reference herein.
80.

Defendant Bryson did not make any response to the letter from the Church's legal

counsel and did not return the property of the Oklevueha Earth Walks Native American Church
of Utah, Inc., or inform the plaintiff Church's legal counsel of any legal authority supporting the

defendants' actions against the plaintiff Church and its members, and made no good faith effort
to determine the legality of the plaintiffs' actions, thereby maliciously, intentionally and
deliberately continuing to deprive the plaintiff Church and its members and spiritual leaders,
including plaintiff James Warren Flaming Eagle Mooney, of their rights to freedom of
expression, association and the free exercise of their religious beliefs and practices, due process
and equal protection of law as described herein, all to their damage in amounts to be proved at
trial.
81.

On November 3, 2000, plaintiff

Deven J. Coggins was contacted by the

defendant David Wayment, Deputy Utah County Attorney. Upon returning a telephone call
from defendant Wayment, defendant Wayment stated to plaintiff Coggins that he should "rethink" whether he wanted to continue his legal representation of one David L. Hamblin, a
member of the plaintiff Church who is currently being prosecuted on criminal charges
concerning his posession of peyote by the defendant Utah County through one or more of the
named defendants.
82.

During the same conversation, the defendant Wayment stated that in the event

plaintiff Coggins continued to provide legal representation for this particular Church member,
and based upon his membership in the plaintiff Church, that plaintiff Coggins could face
criminal charges and a complaint to the Utah State Bar Association.
83.

The foregoing statements of the defendant Wayment constituted an attempt to

intimidate plaintiff Deven J. Coggins to discontinue his legal representation of a Church member
in an ongoing criminal prosecution by the defendant Utah County, in violation of plaintiff David
L. Hamlin's right to the assistance of counsel under the Sixth Amendment to the Constitution of
the United States, and further constituted prosecutorial misconduct, an obstruction of justice and

an unlawful interference with the attorney-client relationship existing between plaintiff Hamblin
and plaintiff Coggins, in violation of plaintiff David L. Hamlin's rights to due process and equal
protection of law under the Fourteenth Amendment to the Constitution of the United States.
84.

The foregoing statements of the defendant Wayment also constituted an attempt

to unlawfully intimidate and coerce plaintiff Deven J. Coggins to cease and desist in his
representation of a client in a pending criminal case, and an attempt to unlawfully intimidate and
chill plaintiff Deven J. Coggins in the exercise of his fundamental religious beliefs and practices
and his right to associate with and defend other members of the Church in freely exercising their
religious beliefs in violation of his well-established rights under First Amendment to the United
States Constitution, under the threat and pain of a malicious prosecution and the deprivation of
his privilege to practice law in the State of Utah.
85.

On November 29, 2000, officers of the defendant Utah County, acting pursuant to

orders from one or more of the individual defendants herein, maliciously arrested and jailed
plaintiffs James Warren Flaming Eagle Mooney and his wife, Linda Mooney.
86.

One or more of the defendants falsely and maliciously charged each of these

plaintiffs on one count of a "pattern of criminal activity" under 76-10-16, Utah Code Annotated
(1953), as amended.
87.

Plaintiff James Warren Flaming Eagle Mooney was also charged with eleven

counts of "criminal enterprise" and his wife, plaintiff Linda Mooney, was charged with three
counts of "criminal enterprise" under 58-37-8(1), by one or more of the defendants, despite their
knowledge that these plaintiffs' use of peyote was in the exercise of fundamental religious beliefs
and practice as members and spiritual leaders of the Oklevueha Earth Walks Native American
Church of Utah, Inc.

88.

One or more of the defendants instituted the foregoing false and malicious

prosecution of plaintiffs James Warren Flaming Eagle Mooney and his wife, Linda Mooney, in
violation of these plaintiffs' rights to freely associate with others as members of the plaintiff
Oklevueha Earth Walks Native American Church of Utah, Inc., and in violation of their rights as
members of the plaintiff Church to freely exercise their religious beliefs and practices without
interference, oppression, harassment, intimidation and criminal prosecution under the First
Amendment, and in violation of their rights to due process and the equal protection of law
under the Fourteenth Amendment to the Constitution of the United States.
LEGAL CAUSES OF ACTION
FIRST CLAIM FOR RELIEF
To Redress Defendants' Deprivation of Plaintiffs1 Fourth Amendment Right
Against Unlawful Searches And Seizures
89.

Plaintiffs hereby incorporate each and every allegation contained in Paragraphs 1

through 88, as though fully set forth herein.
90.

Defendants Bryson, Wayment, Robinson, Perschon, Thomas and John Does 1-

20, acted unreasonably and in reckless disregard for the truth, in wrongfully authorizing the
seeking, securing and carrying out of the search warrant used to unlawfully search the Oklevueha
EarthWalks Native American Church of Utah, Inc., on October 10, 2000, based upon false,
malicious, inaccurate, irrelevant and inadequate information provided them by Weber County
Detective Robb Riding and alleged confidential informant(s), which they failed to take any
reasonable actions to confirm, and in the face of positive information which they knew cast
doubt on the validity of the information on which they obtained the October 10, 2000, search
warrant, particularly after plaintiff James Mooney informed them that certain information that

defendant Robinson had relied upon in obtaining the search warrant was not relied upon by
plaintiff Mooney in obtaining peyote as defendant Robinson had misrepresented in the Affidavit
he used to obtain the search warrant.
91.

As a result of the conduct of one or more of the defendants as described above,

one or more of the defendants deprived the plaintiff Oklevueha Earth Walks Native American
Church of Utah, Inc., and its members, including plaintiffs James and Linda Mooney, of their
fundamental rights as citizens of the United States of America, to be free from unlawful searches
and seizures, in violation of the Fourth Amendment to the Constitution of the United States.
92.

As a direct and proximate result of the defendants' actions as described above,

plaintiffs have and continue to suffer general and special damages and will suffer additional
general and special damages in the future in an amount that cannot yet be determined.
93.

The acts of one or more of the defendants as described above were intentional,

wanton, malicious and oppressive, thus entitling plaintiffs to an award of punitive damages.
94.

Wherefore, plaintiffs pray for judgment against defendants, jointly and severally,

for general and special compensatory damages in an amount to be proved at trial and for punitive
damages in an amount to be proved at trial, plus costs of this action, attorney's fees and such
other and further relief as the court deems fair and appropriate under the circumstances.
SECOND CLAIM FOR RELIEF
To Redress Defendants' Deprivation Of Plaintiffs1 Fourteenth Amendment
Right Not To Be Deprived Of Property Without Due Process of Law
95.

Plaintiffs hereby incorporate each and every allegation contained in Paragraphs 1

through 94, as through fully set forth herein.
96.

By confiscating the property of the plaintiff Oklevueha Earth Walks Native

American Church of Utah, Inc., and its members and spiritual leaders, including plaintiff James

Warren Flaming Eagle Mooney and his wife, Linda Mooney, without prior notice and hearing,
and without any other valid legal justification, and refusing to return said property after being
informed of the plaintiff Church's legal rights in such property without any valid legal excuse or
justification, the defendants arbitrarily deprived the plaintiff Church of its lawfully owned
property without due process or equal protection of law, in violation of the Due Process Clause
of the Fourteenth Amendment of the United States Constitution.
97.

As a direct and proximate result of the conduct of one or more of the defendants

as described above, plaintiffs have and continue to suffer general and special damages and will
suffer additional general and special damages in the future in an amount that cannot yet be
determined but will be proved at the time of trial.
98.

The acts of defendants as described above were intentional, wanton, malicious

and oppressive, thus entitling plaintiffs to an award of punitive damages.
99.

Wherefore, plaintiffs pray for judgment against the defendants, jointly and

severally for general and special damages in an amount to be proved at trial and for punitive
damages in an amount to be proved at trial, plus costs of this action, attorney's fees and such
other and further relief as the court deems fair and appropriate under the circumstances.
THIRD CLAIM FOR RELIEF
To Redress Defendants' Deprivation Of Plaintiffs' First Amendment Right To Privacy
100.

Plaintiffs hereby incorporate each and every allegation contained in Paragraphs 1

through 99, as through fully set forth herein.
101.

By accessing the membership records of the Oklevueha Earth Walks Native

American Church of Utah, Inc. from the plaintiff Church computer which was unlawfully seized
by one or more of the defendants, publishing the membership records of the Church, going to

the homes of Church members and questioning them, and/or their family members, and/or their
associates, and/or their attorneys, regarding the beliefs and practices of plaintiff Church and its
members and spiritual leaders, including the plaintiffs James and Linda Mooney, and by publicly
holding the plaintiff Church and its members and spiritual leaders, including plaintiffs James and
Linda Mooney, in a "false light" by falsely and maliciously accusing plaintiffs of engaging in
criminal activity arising from plaintiffs' lawful use of peyote as members and/or spiritual leaders
of the Oklevueha EarthWalks Native American Church of Utah, Inc., one or more of the
defendants violated the plaintiffs1 right to privacy guaranteed by the First Amendment to the
United States Constitution.
102.

As a direct and proximate result of the actions of one or more of the defendants

as described above, plaintiffs have and continue to suffer general and special damages and will
suffer additional general and special damages in the future in an amount that cannot yet be
determined but will be proved at the time of trial.
103.

The acts of one or more of the defendants described above were intentional,

wanton, malicious and oppressive, thus entitling plaintiffs to an award of punitive damages.
104.

Wherefore, plaintiffs pray for judgment against defendants, jointly and severally,

for compensatory damages in an amount to be proved at trial and for punitive damages in an
amount to be proved at trial, plus costs of this action, attorney's fees and such other and further
relief as the court deems fair and appropriate under the circumstances.

FOURTH CLAIM FOR RELIEF
To Redress The Defendants' Deprivation Of Plaintiffs' Rights To Freely Associate For
For Religious Purposes And To Freely Exercise Their Fundamental Religious Beliefs
And Practices, Guaranteed To Plaintiffs Under the First Amendment To The
United States Constitution
105.

Plaintiffs hereby incorporate each and every allegation contained in Paragraphs 1

through 104, as through fully set forth herein.
106.

By their conduct in (1) unlawfully seizing the property of the Oklevueha

Earth Walks Native American Church of Utah, Inc., including the ceremonial pipes and peyote
from the Church's property in Utah County, State of Utah, without prior notice and hearing or
any other valid legal justification; (2) refusing to return said property after notice of the illegality
of the search and seizure of said property and demand for its return; (3) harassing, threatening,
and actually prosecuting members of the Church on false and malicious criminal charges for
using peyote for bona fide religious purposes on Church property within Utah County, State of
Utah, for bona fide religious purposes within Utah County, State of Utah, the defendants were
and continue to act in the execution of, and pursuant to, a de facto land use regulation of the
defendant Utah County prohibiting the use of peyote by inhabitants on the lands within Utah
County, State of Utah, and an official de facto policy, practice, procedure and/or custom of Utah
County to discriminate against members of the Oklevueha Earth Walks Native American Church
of Utah, Inc.
107.

The foregoing de facto land use regulation substantially burdens plaintiff

Oklevueha Earth Walks Native American Church of Utah, Inc., and its members and spiritual
leaders, including plaintiff James Warren Flaming Eagle Mooney and his wife, Linda Mooney,
in the free exercise of their fundamental religious beliefs and practices, including the use of

peyote as a sacrament and deity, in the absence of any compelling governmental interest to
support such land use regulation as applied to plaintiffs, in violation of Section 2, "Protection Of
land Use As Religious Exercise", of the Religious Land Use And Institutionalized Persons Act of
2000, 42 U.S.C. 2000cc et. seq., PL 106274, September 22, 2000.
108.

As a direct and proximate result of the actions of one or more of the defendants

described above, plaintiffs have and continue to suffer general and special damages and will
suffer additional general and special damages in the future in an amount that cannot yet be
determined.
109.

The acts of defendants as described above were and are intentional, wanton,

malicious and oppressive, thus entitling plaintiffs to an award of punitive damages.
110.

In order to redress the defendants' violation of plaintiffs' rights under the

Religious Land Use And Institutionalized Persons Act of 2000, 42 U.S.C. 2000cc et seq.,
plaintiffs have incurred reasonable attorney's fees and costs in the prosecution of this action
which should for which the defendants should be held responsible and liable under Section 4(d)
of the Act, and pursuant to 42 U.S.C. 1988(b), as amended by the Act.
111.

Wherefore, plaintiffs pray for judgment against defendants, jointly and severally,

for compensatory general and special damages in an amount to be proved at trial and for punitive
damages in an amount to be proved at trial, plus costs of this action, attorney's fees and such
other and further relief as the court deems fair and appropriate under the circumstances.

FIFTH CLAIM FOR RELIEF
To Redress Defendants1 Deprivation Of Their First Amendment Right To The
Free Exercise Of Their Religious Beliefs And Practices Guaranteed To
Plaintiffs Pursuant To The First Amendment To The Constitution
Of The United States
112.

Plaintiffs hereby incorporate each and every allegation contained in Paragraphs 1

through 111, as through fully set forth herein.
113.

By engaging in each of the actions and inactions described above, the defendants

and each of them have and continue to deprive the plaintiff Oklevueha Earth Walks Native
American Church of Utah, Inc., and its members and spiritual leaders, including plaintiff James
Warren Flaming Eagle Mooney and his wife, Linda Mooney, and plaintiffs Deven J. Coggins
and David L. Hamblin, of their right to the freely associate for religious purposes, and to exercise
of their sacred religious beliefs and practices guaranteed, such rights being guaranteed to
plaintiffs under the First Amendment to the United States Constitution.
114.

As a direct and proximate result of the actions of one or more of the defendants

described above, plaintiffs have and continue to suffer general and special damages and will
suffer additional general and special damages in the future in an amount that cannot yet be
determined but will be proved at the time of trial.
115.

The acts of one or more of the defendants described above, were intentional,

wanton, malicious and oppressive, thus entitling plaintiffs to an award of punitive damages.
116.

Wherefore, plaintiffs pray for judgment against defendants, jointly and severally,

for compensatory general and special damages in an amount to be proved at trial and for punitive
damages in an amount to be proved at trial, plus costs of this action, attorney's fees and such
other and further relief as the court deems fair and appropriate under the circumstances.

SIXTH CLAIM FOR RELIEF
To Redress Defendants1 Deprivation of Plaintiffs' Rights Against Arbitrary
Governmental Action And Equal Protection Of The Law
117.

Plaintiffs hereby incorporate each and every allegation contained in Paragraphs 1

through 116, as through fully set forth herein.
118.

By engaging in each of the actions and inactions described above, the defendants

and each of them, were and are acting arbitrarily, and such conduct on the part of the defendants,
deprives plaintiffs of the Equal Protection Of Law guaranteed under the Fourteenth Amendment
to the United States Constitution, which requires the defendants not to discriminate against
plaintiffs on the basis of their religious beliefs and practices.
119.

As a direct and proximate result of the defendants' denial of plaintiffs' rights

against arbitrary government actions and the Equal Protection of Law guaranteed by the
Fourteenth Amendment to the United States Constitution as described above, plaintiffs suffered
special damages and will suffer additional special damages in the future in an amount that cannot
yet be determined.
120.

The acts of defendants as described above were and are intentional, wanton,

malicious and oppressive, thus entitling plaintiffs to an award of punitive damages.
121.

Wherefore, plaintiffs pray for judgment against defendants, jointly and severally,

for compensatory damages in an amount to be proved at trial and for punitive damages in an
amount to be proved at trial, plus costs of this action, attorney's fees and costs and such other
relief as the court deems fair and appropriate under the circumstances.

SEVENTH CLAIM FOR RELIEF
For Preliminary And Permanent Restraining Enjoining The Defendants From
Further Deprivations Of Plaintiffs1 Federal Constitutional Rights During
The Pendency Of This Action And Thereafter
122.

Plaintiffs hereby incorporate each and every allegation contained in Paragraphs 1

through 121, as through fully set forth herein.
123.

As a proximate result of defendants' policies, practices, customs, procedures,

acts and omissions, plaintiff Oklevueha EarthWalks Native American Church and its members,
including the plaintiff James Warren "Flaming Eagle" Mooney, have suffered and will continue
to suffer immediate and irreparable injury and harm, including psychological and emotional
injury, and the continuing fear of criminal prosecution by the defendants, simply because
plaintiffs have and wish to freely exercise their religious beliefs and practices as guaranteed to
them under the First Amendment to the United States Constitution.
124.

Plaintiffs have no plain, speedy, adequate or complete remedy at law to redress

the wrongs and continuing wrongs described herein. Plaintiffs will continue to be irreparably
harmed and injures unless the Court grants the plaintiffs preliminary and permanent injunctive
relief that plaintiffs seek.
PRAYER FOR RELIEF
Now, wherefore, plaintiffs Oklevueha EarthWalks Native American Church of Utah,
Inc., on behalf of the Church and its members and spiritual leaders, plaintiff James Warren
Flaming Eagle Mooney and his wife, Linda Mooney, and plaintiffs Deven J. Coggins and David
L. Hamblin, pray for relief as follows:

1.

That the Court temporarily, preliminarily and permanently enjoin the defendants

and all persons acting in concert with them, from seizing property of the plaintiff Oklevueha
Earth Walks Native American Church of Utah, Inc., and its members and spiritual leaders,
including plaintiffs James Warren Flaming Eagle Mooney and his wife, Linda Mooney, and
plaintiff David L. Hamblin, in Utah County, State of Utah;
2.

That the Court temporarily, preliminarily and permanently order the defendants

to return all of the property they seized from the Oklevueha Earth Walks Native American
Church of Utah, Inc., and its members and spiritual leaders, including plaintiffs James Warren
Flaming Eagle Mooney and his wife, Linda Mooney, during the unlawful searches of Church
property on October 10 and 20, 2000;
3.

That the Court temporarily, preliminarily and permanently order the defendants to

cease and desist in harassing, threatening, intimidating, threatening to, and/or actually, arresting
and/or prosecuting members and spiritual leaders of the Oklevueha Earth Walks Native American
Church of Utah, Inc., including plaintiffs James Warren Flaming Eagle Mooney and his wife,
Linda Mooney, and plaintiff

David L. Hamblin,

for freely exercising their fundamental

religious beliefs and practices, including the possession and use of peyote for bona fide religious
purposes;
4.

That the Court temporarily, preliminarily and permanently order the defendants to

cease and desist in harassing, threatening, intimidating, and obstructing plaintiffs' attorneys,
including plaintiff Deven J. Coggins and plaintiffs' undersigned counsel, in representing
members and spiritual leaders of the Oklevueha Earth Walks Native American Church of Utah,
Inc., in false and malicious criminal prosecutions brought by one or more of the defendants, and

in asserting the past and continuing violation of the plaintiffs' federal and state constitutional and
statutory rights by the defendants in this and other legal actions;
5.

That the Court retain jurisdiction over this case until the preliminary and

permanent injunctive relief ordered by this Court is carried out;
6.

That the jury awarding plaintiffs such general, special and punitive damages, as

are proved at trial; and
7.

That the Court award plaintiffs their reasonable attorney's fees and costs incurred

in the prosecution of this action together with such additional relief as to the Court appears
necessary and just in the premises.
DATED and respectfully submittecphi^3-Q^^

Attorney for Plaintiffs
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WARRANT

THE STATE OF UTAH TO ANY PEACE OFFICER OF THE STATE OF UTAH:
Magistrate's
Endorsement

f\\}i9

It has been established by oath or affirmation made
or submitted to me this \u
day of GOltu<
, 2000,
probable cause to believe the following:

1. The property described below:
a. has been used or is possessed for the purpose of being used to commit or
conceal a commission of an offense; or constitutes evidence of motive or
intent to commit an offense.
b. is evidence of illegal conduct.
2. The property described below is most probably located on the premises set forth
below.

vfiO

3. The person or entity in possession of the property is a party to the alleged illegal
conduct.

NOW, THEREFORE, YOU AND EACH OF YOU, are hereby directed to
conduct a search of the personal residence and property of James Warren Flaming Eagle Mooney,
located at 7592 South 3200 West, Benjamin, Utah. This search warrantliTto mcludeThe seizure of
items constituting evidence of the commission of the offense of possession and distribution of
peyote, fruits of the crime and things otherwise criminally possessed, property designed or intended
for the use of which is or has been used as the means of committing a criminal offense, including:
a.)

Peyote,

b.)

Cash stored in a safe

c.)

Personal computers and computerized records and data stored in
computerized form on hard disk drives or on soft disk drives such as
floppy diskettes andfloppydisks including all computer equipment related
to storing, processing and retrieval of computerized records.

b.)

Correspondence, envelopes, notes, stationery, advertisements, address
books, mailing lists, supplier lists and documents of whatever form or

character relating to and/or discussing possession and distribution of
peyote or other criminal activity to include: personal computers and
computerized records and data stored in computerized form on hard disk
drives or on soft disk drives such as diskettes andfloppydisks (including
all computer equipment and software related to the storing, processing,
and retrieval of computerized records).
c.)

Request is also made herein to search the computer and computer data and
to read the information contained in and on the computer and computer
storage devices and media.

THIS WARRANT MAY BE SERVED DURING THE DAYTIME
IF YOU FIND THE DESCRIBED PROPERTY, you are directed to bring the property
forthwith before me at the above court or to hold the same in your possession pending further order
of this court. After execution of the warrant you shall promptly make a verified return of the warrant
to me together with a written inventory of any seized property identifying the place where the
property is being held.
THIS WARRANT MUST BE SERVED WITHIN TEN (10) DAYS FROM THE
DATE OF ISSUANCE.
DATED this

\\)^ day of October, 2000.

^m^Lff
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KAYBRYSON #0473
Utah County Attorney
100 East Center, Suite 2100
Provo.Utah 84606
(801)370-8026
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IN THE FOURTH DISTRICT COURT
STATE OF UTAH

STATE OF UTAH, EX PARTE,
:
IN THE MATTER OF A

CRIMINAL INVESTIGATION

:

AFFIDAVIT IN SUPPORT OF
AND REQUEST FOR
SEARCH WARRANT
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STATE OF UTAH, )
)ss.
COUNTY OF UTAH.)
1.

I am a Detective Sergeant with the Utah County Sheriff s Department, assignedtothe Utah
County Attorney's Office as an Investigator and have been so assigned for approximately
seven years. 1 have been employed with the Sheriffs Department for over ten years, the last
eight years being involved in the investigations of crimes against property and persons.

2.

In early September 2000, Detective Rob Riding, Utah County Sheriffs Office, and a member
of the Major Crimes Task Force in Utah County, came to the Utah County Attorney's
Investigation Division, seeking assistance on a drug distribution case involving James
Warren Flaming Eagle Mooney. Detective Riding informed me that he had determined that
Mr. Mooney has been receiving Peyote, a controlled substance, unlawfully since October 2,
1997

3.

Detective Riding related that he had interviewed Chief Blackhorse, President of the Native
American Church ofA' Shii-Beto located in Salt Lake City, Utah. Chief Blackhorse asserted
that Mr. Mooney's membership was terminated in October 1997 as a member of the church
and as a member of the Seminole Tribe Chief Blackhorse stated that Mr. Mooney has
refused to return his ID card and has been using the cardfromOctober 1997 to the present
to fraudulently obtain peyote from Texas.
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4.

On September 28,2000,1 contacted Chief Running Buck, located in Florida, Chief of the
Seminole Indian Tribe of which Mooney was a member. He reported mat his tribe does not
use peyote in their religious ceremonies. Mr. Mooney spoke with the Chief about using
pcyote and the Chief refused to authorize its' use. The Chief stated that he terminated Mr.
Mooney's affiliation with the Seminole Tribe on October 2, 1997. He said that Mr.
Mooney's termination from the Tribe also included the Native American Church.

5.

Chief Running Buck told me that Mr. Mooney had started his own church in which he uses
the name of the Seminole Tribe and calls it a Native American Church. The Chief claimed
that Mooney's church is not a part of the Native American Church.

6.

According to the Native American Church of North America By-Laws, "Section 1. For an
individual to be a member, he/she must have at least one-quarter native American Indian
Blood and a treaty status /tribal enrollment or census number." Mr. Mooney claims to be 3/4
Indian and had obtained a census and enrollment numberfromthe Seminole Tribe. Section
3 of the By-Laws state: "Members must register with local NAC Chapters." Mr. Mooney
is no longer registered with a local NAC Chapter. He has attempted to start his own church
and claims that it is associated with the Native American Church. Section 4 states: "Inform
non-Indians they cannot participate and ingest the sacrament Peyote in a bona-fide religious
ceremony." Mr Mooney is supplying non-Indians with peyote in violation ofthis section and
this was one of the reason he was terminated from the Native American Church known as
NAC.

7.

I have in my possession a "Peyote Authorization Permit" that must be filed with the Texas
Department of Public Safety to obtain peyote for Indian religious ceremonies. The permit
is dated June 28,1999 and signed James W.F.E. Mooney. On the permit Mr. Mooney uses
the same "NAC Membership Card #97-1" that he obtained with the Seminole Tribe. He also
used the Cox Osceola Indian Reservation and Seminole Tribe as his current tribe. This is
fraudulent since his Seminole Tribe affiliation was terminated in October, 1997

8.

I also have a "Sale of Peyote Receipt"fromthe Texas Department of Public Safety, dated
June 26,2000. The name of the distributor is Salvador Johnson, P.O. Box 14, Mirando City,
Texas. The name of the person purchasing the peyote was "James Mooney", 7592 South
3200 West, Benjamin, UT. The receipt indicated that Mr. Mooney received the peyote
through the "mail". Again, this receipt indicates that Mr. Mooney is still receiving peyote
for distribution unlawfully since he is still using his Seminole Tribe affiliation.

9.

On October 6,2000, U.S. Postal Inspector Bill Susha, contacted me and told me that there
was a package from S. Johnson, P.O. Box 14, Mirando, Texas. He claimed that the box
weighed about ten pounds and believed it may be peyote. I confirmed that the address was
from one of the Indian peyote suppliers that was given to mefromthe Texas Department of
Public Safety. Mr. Johnson's name and address was also given to me by a confidential
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informant. SA. Susha will allow the package to be delivered on October 10, 2000 in
coordination with this search warrant
10.

The confidential informant told me further that Mr. Mooney receives the peyote quarterly
through the mailftomSalvador Johnson, P.O. Box 14, Miiando, Texas. He told me that Mr.
Mooney places the peyote in a safe located in the basement of Mooney's residence located
at 7592 South 3200 West, Benjamin. Also in the safe is cash that is proceeds of the peyote.

11.

The confidential informant reported that Mr. Mooney conducts the peyote religious
ceremonies at his house about once or twice a week. Detective Riding confirmed the
confidential informant's report by observing groups of mainly non-Indians converging on
Mr. Mooney's residence once a week and sometimes more. The confidential informant
related that during this meeting peyote is ingested by the participants. At times, Mr. Mooney
has given the non-Indian participants the peyote to take home with them. There is at least
one witness who is a non-Indian that Detective Riding has documented that received peyote
from Mr. Mooney for his own personal use. Approximately 95% of the participants of these
religious meetings are non-Indians. There is no allowance in the law for non-Indians to
possess or partake of peyote in Indian religious ceremonies or for their own personal use.

12.

The confidential informant also reported that Mr. Mooney keeps track of those who attend
the peyote religious meetings on his office computer located in his home. The informant
asserted that there is an office on the main floor of the home where all of Mr. Mooney's
records are kept to include both digital and paper copies.

13.

Based upon the information above, there is probable cause to believe that further evidence
relating to the unlawful activities of possession and distribution of peyote, a scheduled drug
will be found inside the residence located at 7592 S. 3200 W. Benjamin, Utah. I believe
that further evidence relating to the unlawful activity of possession and the distribution of
peyote will be found inside the residence, to include areas of the residence, where the peyote
and the cash paid for peyote can be stored in a locked safe in the basement. Other places of
potential evidence include, computers and computer storage media that are kept or can be
secreted. I request a search warrant for items constituting evidence of the commission of the
offense of possession and distribution of peyote, fruits of the crime and things otherwise
criminally possessed, property designed or intended for the use of which is or has been used
as the means of committing a criminal offense, including:
a.)

Peyote,

b.)

Cash stored in a safe,

c

)

Personal church and business computers and computerized records and data
stored in computerized form on hard disk drives or on soft disk drives such
asfloppydiskettes andfloppydisks including all computer equipment related
tn storine. Drocessing and retrieval of computerized records.

(2)004
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b.)

Correspondence, envelopes, notes, stationery, advertisements, address books,
mailing lists, supplier lists and documents of whatever form or character
relating to and/or discussing possession and distribution of peyote or other
criminal activity to include: personal computers and computerized records
and data stored in computerized form on hard disk drives or on soft disk
drives such as diskettes and floppy disks (including all computer equipment
and software related to the storing, processing, and retrieval of computerized
records).

c.)

Request is also made herein to search the computer and computer data and
to read the information contained in and on the computer and computer
storage devices and media.

The home is a white or cream color brick home located at 7595 South 3200 West, Benjamin,
Utah and is facing east. Attached to the house is a two door garage. Either on the front door
orrightnext to it is the name: "Mooncy". The residence has a wood shingle roof and there
is a wood fence that goes a long the north side of the residence to thefrontof the residence
which faces east and a long the south side of the residence. The fence is held up by white
or cream color brick pillars. There is a bam at the far western end of the residence
DATED this

/0

day of October, 2000.

orney, Investigations Division

Signed and sworn to before me this

\d

day of October, 2000.

Tab 2

February 6, 1998

James Warren Flaming Eagle Mooney
556 Main Street
PO Box 801
Gunnison, Utah 84634
Dennis C Clark, President
A'Shn-Beto'S L C , Utah Chapter
North America Native America Church
5105 South 2675 West
Roy, Utah 84067

Dear Dennis,
As of this date of this letter please except my resignation of the Vice President position of the
A'Shii-Beto' S L C Utah Chapter of the North America Native America Church
Sincerely,

James W F E Mooney
tm
cc Attorney John D O'Connell
Attorney Jerry D Patcheen
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August 16,2000
UfflBLANCL
MAIL1NQ LIST QF CHURCHES ON FILE WITH
THE TEXAS DEPARTMENT QF PUBLIC SAFETY

CHURCHES

DATE OF
CORRES.
OR CALL

returned
undelivered
c
3-11-97
Rec+d corres
8/13/97

Rec-rd corres
8/1600

Rec-d call
M 4-2000

Rec+d corres

2-27-97

ADg+lfflTO

ppONE NUMBER OF

CONTACT

Native American Church of Canada
United Statei, Canada, Mexico & Texas
Rindell Curtey

(306) 937-2093
Audrey Wahobin, Secretary

Box 1121

North Battlcford, Saak S9A-3K2
Native American Church of North America
United States, Canada and Mexico
Earl Atkinson
RR 1 Box 1032
Box Elder MT 59521
Native American Church of Navajoland, Inc.
David Clark
PO Box 1570
Chinle Arizona 86503

(406) 395-5093, Home
(406) 395-4513, Work
("96) 262-3735 Voice Mail
Earl Aridnson, President
David Clark, President
(520) 725-3159 (Daytime)
Maggie B James, Secretary

Native American Church of Southern Arizona
Austin Nunez
7369 South Mission Road
Tucson, Arizona 85746
Native American Church of North America
State of Arizona, Inc.
Emerson Jackson
P.O. Box 541
Window Rock, Arizona 86515
Akimel - O'Odham Nation Half Moon Fireplace
Native American Church
Andrea Luna
P.O. Box 1028
Sacaton, Arizona 85247

No telephone number
Austin Nunez, President
No telephone number
Loucinda Nunez, Secretary
(602)729-2175

Mail all corres to:

Serena Juste
PO Box 3442
Scottsdale AZ
85271-3442

(602)418-3296
Andrea Luna, President
.(602) 990-1572 (Home)
1 Serena Juste, Secretary

NOV-13-2009

tc+d call
12/14/93
Rec+d corres
12/18/95

Rec+d corres
3-27-97

New

11-2-99

02:21
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^HHpilfnmalDiTupac Enrique
3810 R 14th Place
Phoenix, AZ 85014

Native American Church McxicayoU Miricopa
County
Aztlan,lnc.
15941 North Johnson Road
Maricopa, AZ 85239

^ilillcaTTMto;

Native American Church of Whitemeia
Natural Arch of North America, Inc.
John Fowler
P.O. Box 207
Tonalca. Arizona 86044
Native AmcHcan Church of Santa Cruz County
1130 Shlbell Court
Rio Rico, Arizona 85648

Renda Fowler
P.O. Box 4
Tonalca. AZ 86044

2205

P. 03

(602) 243-0419
RilphCarrenu,Prwident
(602)364-9850
Tupac Enrique, Secretary
(210)741-5586
Manuel Visquez. Custodian,
John Fowler, Prcildent
(520)283-5921
Renda Fowler, Statutory Agent
(520)281-7557

Michael King, President
^ illiam King, Vice President

Rec+d corres
2-18-97
Rcc+d corres
2-25-97

Rcc*<i corres
1-28-98

Rcc+d Corres
4-29-99

Central Coast California Native American Church
2001 Quail Hollow Road
Ben Lomond CA 95005

John Tyler, President
(408)336-8350
Page Brownton, Secretary
(415) 340-8613 (Home)
(415) 347-9045 (Fax)
Robert J. Preston, President

Native American Church of the
State of California
Robert J, Preston
1424 Bernnl Avenue
Burlingaroe, California 94010
Teocalli Tlanezi Mexica
Guillerom Aranda
330 Zurch Drive
Watsonville, California 95076

Mail all corres to:
Patricia P. Subia
81l7Ke!tonDrive#7
Gllroy, CA 95020

Native American Church of Canada
Local Chapter of Mosquito Reserve
Clarence Stone
Box 337
Cando, Sask, S0K-0V0

Rcc*d Corres 1 1 Native American Church of Beaver Lake
2-18-97
1 Saddle Lake and Cold Lake FIRST NATIONS
Alex Redcrow
| Box 75
Saddle Lake, Alberta TOA 3TO
Rec-^d Corres Native American Church of Maskwachees
11-19-98
Beetle Omeasoo
Box 647
Hobbema, Alberta T0C 1N0

Mail all corres. to:
William Stone
Box 1390
Battleford, Sask
S0M-0E0
j
j

1

(408)728-5460
Ouillenno Aranda, President
(408)847-6455
Patricia P. Subia, Seottaiy

(306)937-7235 Home
C«arence Stone, President
(306)937-3035
| Randall Curley, Secretary
1
Alex Redcrow, President
(403)726-2601
Ron Lameman, Vice-President
(403)123-3310
Beetle Omeasoo, President
(403)585-7698
Lydia Yellowbird, Secretary
(403)586-2166 _
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Mail AH cprjH. tp;

c*dcorrts i UTE Mountain Native American Church
3-17.97
Carl Knight
POBox46
Towaoc, Colorado 81334
Rec+d corns 1 Int^Tribail^Cofa)loS^
12/13/95
David A Lee
1 6S3 Winona Court
Denver Co 80204

"~~

Rec+dcorres . Fort Hall Indian Reservation-Shoshone Bannock
4-13-2000
Tribes
Native American Church, State of Idaho
Alvin Buokskin
Box 160, Route 2 North
Pocatello, Idaho 83202

Rec-d fax
10/14/97

New
12-1-99

Native American Church of Illinois
C/O Amelia Ortiz
1808 West Farragut 2nd
Chicago, Illinois 60640-1010
1 Native American Church of the
Four Directions Lodge
26915 Woodlawn
Crete Illinois 60417

Rte^d corresH Native American Church of Itzachilatlan
6-27-2000
and the Western Hemisphere and Affiliates
Aurelio Tekpankalli Diaz
9726 S Hickory Crest
Palos Hills Illinois 60465

Rtc+d call
4-17-2000

Rcc+d corres.
2-13-97

Native American Church of Indiana
Rev. Chief John Crow Dog
9709 East 16th Street
Indianapolis, Indiana 46229

Mesquakie Chapter of Tama, Iowa
Native American Church of Iowa
Myron Wanaiee Sr.
P.O. Box 63
Tama, Iowa 52339

~~

Sonya Ketcbum
P.O. Box 46
Tawaoc, CO 81334
RfffWlPri sorrci, to;

^

Andy Cozad
633 West 91st Ave
Denver, CO 80221

1

11 (970) 565-7608
Ctrl Knight, Prwident
|
(970)565-8215
Sonyi Ketchum, S«ci«ttiy
(303) 466-1725 (wk)
(303) 534-1356 (hm)
Dtvid LM, President
|
! (303) 764-3498 (wk)
(303) 650-5798 (hm)
Andy Cozad, Vic*-Pre»ident

(208)238-1432
Alvin Buckskin, President
Donna Tindore, Secretaiy/Treasur

!

(773)883-9100
Amelia Ortiz, Secretary
i
(708)672-7617
Joseph Big Feather Schallmo, Presi
(708)899-2576
Jomary Wtldflowcr Copeland, Sec
1

|

(719)256-3155
Aurelio T. Diaz, President
(708)599-4599
Lcficia Zavala, Sccrctary/TYeas.

(317)823.2286
Chris Orcutt, Chairman
(317)897-7180
John Crow Do£, Spiritual Leader

(515)484-5302
Myron Wanatee Sr, President
(515)464-5054
Lowella Wanatee, Secretary

Received:
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*ec+d corres
-8-2000

|

(715)966-2240
Joseph Jessepe, Chairman
(785)916-6379
Bradley Hamilton, Secretary

:

(7M) 474-3291
Raymond Green, Chainnan

Native American Church of North America in
Kansas
Joseph Jessepe
15975 L-4 Lane
Mayetta, Kansas 66509
Rec+dcorra Native American Church Kickapoo Chapter in
7-11-2000
Kansas Inc.
Raymond Green
11376 Falcon Road
Powhattan, Kansas 66527

i

Returned 1 Delia Chapter in Kansas Inc.
UndellverabI
Native American Church of North America
e Address
Edwin Green
2-12-97
Box 427
Holton, Kansas 66436
Rec-d corres 1 1 Brown County Chapter of NAC in Kansas Inc.
4-19-2000 1 Marilyn Jessepe
835 Elm Street
Lawrence, Kansas 66044

.

Added
1-28-97

Rcc+d corres
211-97

Rec-^-d Corres
M3-97

Added
1-28-97

(785)474-3291
Bendetta J Green, SecrttaryflYeasu

(712)428-4073
Edwin Green, Chairman
(913)234-9865
Leslie Jessepe, Treasurer
1 Marily Jessepe, Chairperson

1

Mail all corres. to:
Jeanette Green
1703 Kent Terrace
(913)842-6146
lUwrenccKS 66046 j Jeanette Qreen, Secittary/Treas.

Native American Church of Maine
Richard Dyer
21I05PuIlistonRoad
Monticello Maine 04760

Native American Church of the Morning Star
Michigan Chapter 1
Brian Gibson
8860 Main Street
Holton, Michigan 49425

Native American Church Children of the Sun
People of the Morning Star
Ignacio Briseno
7400 250th Street East
Hampton, Minnesota 55031
Native American Church, State of Minnisota
James Clairmont
557 Hall Avenue
Saint Paul, Minnesota 55107

Mail all corres to:
GlendaNaganashe
3104 Maxwell Road
PetoskeyMI 49770

(616)821-2510
Brian Gibson, President
(616)347-1224
GlendaNaganashe, Secretary

(507)263-0436
Ifnacio Briseno, President
(612)423-2135
Lisa Paz, Secretary
(612)224-5166
James Clairmont, President
(612)646-4978
Janet MLieb, Secretary
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JMalJillcoffcito:

[ Crow Indian Peyote Religion
Dennis Big Hair Sr.
P.O. Box 32
Garryowen, Montana 59031

[Native American Church
Arlo C. Dawei
P.O. Box 82
Garryowen, Montana 39031
_^
Rec*d corres. Corporation of Fort Peck Indian Reaervation
12/4/95
Native American Church
LeRoy Comes Last
P.O. Box 1293
Poplar, Montana 5925S
1 Corporation of the Confederated
Salith & Kootenai Tribes
of the Flathead Indian Reservation
Native American Church
Michael Big Crane
Star Route, Box 38
Dixon, Montana 59831
Rec+d corres j Native American Church of Rocky Boy
2-17-99
I The Chippewa Cree Tribe
( Francis Eagleman
RR#lBox637
Box Elder, Montana 59521

Came into
office
242-98

Native American Church of the Omaha Tribe of
Macy Nebraska
Rufus White
Box 197
Macy, Nebraska 68067
Winnebago Chapter
Native American Church
Jonathan W. Earth Sr
P.O. Box 819
Winnebago, Nebraska 68071

Rec+d corres. Native American Indian Church
3-2-98
j of the State of Nevada
Donald Barr
# 20 North Reservation Road
P.O. Box 191
McDermitt, Nevada 89421

Lanny Real Bird
Crow Ind Peyote
Religion
P.O. Box 364
Crow Agency. MT
59022

1(406)638-2601 Ext 207
Deiuus Big Hair Sr., President
(406) 638-4462 or (406) 638-4576
1 Lanny Real Bird, Secretary

__
1 Did not ftimish
phone number.

1 Mail all comes to:
Francis Eagleman
PO Box 2012
Havre, MT 59501

(406)395-4624
I Francis Eagleman, President
(406)395-4965
Candace Denny, Secretary

(432)837-5343
Rufus White, President
(402)846-5513
Amen Sheridan, Sr., Secretary
(402)878-2951
Jonathan W. Earth, Sr.

(702)532-8828
Donald Barr, President
Lorraine S Dyer, Secretary
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x+dcorrts
1-23-98
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Eastern Dine* Chapter
Native American Indian Religion
Norman Benally
P.O. Box 882
Bloomficld, New Mexico 17413
Native American Church of Northwtitern New
Mexico
Douglas Williams
P.O. Box 1367
Fannington, New Mexico 87499
Holy Sacrament Peyote of Native Indian Church
Wayne John Sr.
P.O. Box 209
Shiprock, New Mexico 87420

Rec*d correi.
2-18-97

NAC

801
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(505) 632-7192 (hm)
Norman Benally, President
(535)632-4457
Jessica Platero, Secretary
(505)325-8994
Refine Canyon,
Secretary/Treasurer

Wayne John Sr, President
(505)598-9073
Richard & Betty Prank, Buying
Custodians
(505)224-9587
Tail Blackhouse Jr. President

Four Corners Area Chapter
Native American Indian Church
Richard Redhouse Sr.
P.O. Box 1003
Rutland, New Mexico 87417
Rcc+d corres. JicariUa Apache Native American Church
2-26-97
Sicily Atolc
P.O. Box 756
Dulce, New Mexico 87528
Dine' Bike' Yah-Tsodizin Bee' Aziil Bee' Aho' Ta'
Native American Church
Wilson Howard
P.O. Box 245
Sanostce, New Mexico 87461
Native American Church of North America
State of New Mexico
Tom Yazzie
P.O. Box 225
Shiprock, New Mexico 87420
Rec+d corres Native American Peyote Religion
2-13-97
ofDzilth-na-o-dith-hle
George Harkes, Jr
Box 97
Nageezi,NM 87037

(505)632-8687
Henry Paul, Secretary

Rec^-d Corres
2-18-97

(613) 575-1132, (518) 358-2507
John Thomas, President

Rec+d corres.
12/5/93

Native American Medicine Ceremonial Tipi Society
John Thomas
PO Box 246
Rooseveltown New York 13683

Native American Church of America. Inc.
Jim Chavis
1912 Withers Road
Maiden, North Carolina 28650

(505)598-0955
Cannclita B Lowe, Secretary

Did not furnish
phone number.
Tom Yazzie, President
Linda Benally, Secretary/Treasurer
(505)632-3260
George Harkes Jr., President

Raymond Sloman, Seottaxy

Jim Chavis, President
(704)428-3461
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2-21-97
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Native American Church, State of Oklahoma
Melvin George
PO Box 1212
Sapulpa, Oklahoma 74067
Rec^d Corres Arapaho Chapter # 5
2-25-2000
Native American Church
Larry Butler
Rt 3 box 2414
Stroud OK 73014
Rec*d corres Inter-Tribal Chapter
3-2-98
Native American Church of Oklahoma
Dwight Tyner
Rt. 3, Box 693
Tahlequah, Oklahoma 74464
Rec-'-d corres. Kickapoo Chapter
2-25-2000
Native American Church of Oklahoma
Mary Ann Gibson-Harry
Route 2, Box 667
Norman, Oklahoma 73026
Rec+d call
Kiowa Tribe of the State of Oklahoma
3-22-99
Native American Church
Nelson Bigbow
HC 32 Box 1700
Lawton Oklahoma 73501
Rec-^d Corret Apache Chapter Native American Church
Houston Kline Kole Jr.
3-2-98
P.O. Box 434
Fort Cobb, Oklahoma 73038

2205

(701) 627-4787 [Home]
Bryon L. Brady, President

Fort Berthold Native American Church
Bryon L. Brady
P.O. Box 625
New Town, North Dakota 38763
Native American Church of Wood Lake North
Dakota
Sylvia Hale
P.O. Box 135
St. Michaels, North Dakota 58370
Native American Church of the Dakotah Territory
Gerard C. Thompson
P.O. Box 103
St, Michael, North Dakota 58370
Devils Lake Sioux Tribe
Native American Church
Martin Blueshield
P.O. Box 195
Toklo, North Dakota 58379

Caddo Native American Church
Buntin Williams
P.O. Box 373
Bingcr, Oklahoma 73009
Recii Corres
10-21-97

NAC

(701)766-4983
Sylvia Hale President
(701)294-3142
Frances Warner, Treaiurer/Cmtod
(701)766-4642
Gerard C Thompson, President

Did not furnish
phone number.

Mail all cones to:
Lucy Wabaunasee
Rt2,Box45-P
Himon,OK 73047

(405)457-6561
Buntin Williams, President
(405)284-6241
Lucy Wabaunasee, Secretary
Melvin George, Chairman
Ramona Sweeney, Secretary
(405)884-2536
Larry Butler* Chair man
(405)284-6223
Teresa L, Murray, Secretary
(918)456-4771
Dwight Tyner, President
(918)540-3197
Joyce E. Ballard, Secretary
(405)275-2097
Melvin Wilson, Chairman
(405)579-4569
Mary Ann Gibson-Hairy, Secretary
(580)492-4195
Nelson Bigbow, President

(405)643-2909
Houston Kline Kole Jr., Chairman
.(405) 247-9493 Work
I Damn Cisco, Secretary/Treasurer

NOV-13-2000 02:26
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l^ajlallcorresto:

"* ••cil corns. 1 Osage Chapter of Hominy
2-10-97
Native American Church
Edward Red Eagle, Sr.
P.O.Box 115
Pawhuska, Oklahoma 74056
NEW
Osage Nation - Morrell Chapter
12-02-98
The Native American Church of Oklahoma
4117 West Nelson
Skiatook Oklahoma 74070

LolsShadlow
P.O. Box 92
[HomingOK 74035

2205

1(918)287-1336
Edward Red Eagle Sr., President
(918) 287-1420 (Work)
Lois Shadlow. Secretary/Treasurer
(918)885-4746
Preston Morrell, President
(918)396-1526
1 Monte Ray Robedeaux, Secretary
1 Did not furnish
1 phone number.

Rec-d corres
4-6-99

Otoe Chapter
Native American Church
Joe Dent
Box 202
1 Red Rock, Oklahoma 74651
Rec+d corres [ Pawnee Chapter
3-8-2000
Native American Church of Oklahoma
Adrian Horsechief
P.O. Box 322
Yale, Oklahoma 74085
Rec+d corrci. 1 Ponca Indian Chapter
12/5/93
Native American Church
Vmriah W Warns
P.O. Box 584
Mariand, Oklahoma 74644
Rec+d corres [ Sac & Fox Chapter
5-29-98
Native American Church
Allen Butler
PO Box 145
J 1 Agra, Oklahoma 74824
Rec+d corret. j Shawnee Chapter
12/8/95
I Native American Church of Oklahoma
Lorene White
4437 North Boston PI.
Tulsa, Oklahoma 74106
Yuchi Chapter
Native American Church of Oklahoma
John George
P.O. Box 571
Sapulpa, Oklahoma 74067
Rec+d corres 1Caddo Tribe State Chapter # I
12-3-98
Native American Church
Calvin V. Williams
412 East Main
Anadarko OK 73005
Rec*<I corres 1Cheyenne Chapter (#1,2 and 3)
Native American Church of Oklahoma
3-14-97
Rollin Haag, Sr.
P.O. Box 93
Calumet, Oklahoma 73014
Comanche Native American Church
Lloyd Heminokeky, Jr.
P.O. Box 486
Port Cobb, Oklahoma 73038

NAC

(918)387-2689
1 Adrian Horsechief, President
1 No phone
1 Billie Ray Horsechief; Secretary
(405)268-3260
1 Parrtsh Williams, President

1 Allen Butler, President
Teresa Butler, Secretary-Treasurer
(918)425-4496
Lorene White, President

I

(918)583-9193
Valerie Applegate, Secy/Tress
(918)224-6674

Corres remailed to: 1 (405)247-3950
Calvin, V. Williams, President
Johnny Smith
Route 1, Box 131-A
(405)656-9024
Binger, OK 73009
Johnny Smith, Vice-President
(405)893-2399
I
1
Rollin Haag, Sr., President
1
1
(405)623-2472
1
Wilraa West, Secy/IVeasurer
(405) 643-2922 (Home)
1
1
Lloyd Heminokeky, Jr., President
1
1
(05)692-0256
Charldon Keith Yackeyonney,
Secretary/Treasurer

NOV-13-2000
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^c*d corres.
2-28-97

Rtc+d Corees
2-13-97

Rcc*d Corres
2-19-97

Rcc+d Corres
9-8-97

New
7-27-99

1918 Charter Members of the
Comanche Native American Church
Thomas Blackitar
P.O. Box 124
Walter Oklahoma 73572
A Wah Hun Da Ha Chapter of the
Sid Moore Native Ameican Church
Randy Moore
221 Cherokee
GeronimoOK 73543

South Coast Chapter
Native American Church of Oregon
Barry Joyce
HC84fBoxOL94
Myrtle Point, Oregon 97458
Native American Church of Oregon
Willamette Chapter
2622 Edison Street Apt B
Eugene, Oregon 97402
Native American Church of Siletz
563 Moonshine Park Road
Logsden, Oregon 97357

(405)875-2427
Tjomas Blackstar, President

M»HC9fr«to'r
Iu Braveicout
PO Box 211
Pawnee OK 74058

(405)492-5492
Lorene Kerchee Pewewardy, Secret
(405)357-6229
Randy Moore, President
(918)762-2469
Isa Bravcscont, Secretary

(503)396-3289
Bany Joyce, President

Mall Corres. to;
Anthony Rice
951 West 7th Ave
#11
Eugene OR 97402

(541)302-1272
Anthony Rice
Jason Scot Comstock, Secetaiy
(541)444-1267
Buzz J Beny, President
(541)444-1267
Ana M Bcccrra, Secretary

Rec+d corres.
5/1/98
Came Into
office 12/6/95

Reed corres.
1-7-00

Rec^d corres
3-21-97

Native American Church
of Rosebud Teton Lakota Reservation
Wlllard Fool Bull
P.O. Box 112
Parmelec, South Dakota 57566
Native American Church
of South Dakota, Inc.
Scott American Horse
P.O. Box 560
Pine Ridge, South Dakota 57770
Native American Church of Pejuta Wakan
Daiyl Peneaux
HCR76,Box5
Belvidere, South Dakota 57521

Native American Church of the United States
Anthony Davis
P.O. Box 56
Mirando City, Texas 78369

Willard Fool Bull, President
(605)747-5609
Rev. Leslie Fool Bull, Sr., Father of
President
(605)867-5712
Janice Sitting Bear, Secretary

(605)344-2214
Daryl Peneaux, President
(605)344-2214
Maxinc Peneaux, Secretary

(713)688-0928
Anthony Davis, President
(512)586-4761
Amada S Cardenas, Secretary
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Rec+dcaU
M4-99

Tonal Teokalli
Mona Acatecatl
1 814S Cooley
El Paso, Texas 79907

Rec+d corres The Sun Circle: Wirrika (Huichoi)
2-7-97
' Native American Church
Jaime O. Perez Ouerrero
Mara- akame Cerro Kemado
7600 Franklin Drive
El Paso. Texas 79913
Rec+d corres | Native American Church
10/23,2000
Teokalli Quetzalcoatl
Jose A Zepeda
1307 15th Street
Hondo TX 78861
Ree+d call
5-12-99

Mti) all Corresto:
Lawrence Oerhardt
,5714 Macon Lane
EiPasoTX 79924
j
j
j
i
Mail all corns to:
| Juanita Lopez,
NAC Teokalli
Quetzalcoatl
1307 15* Street
Hondo tx 78861

(210)349-4054
Jose A Zepeda, President
(210)741-5586
Juanita Lopez, General Secretary
(830)995-3356
Raymond R Hernandez, President

1 Yanaguana Tap Pilam
Native American Church of the Americas
Raymond R Hernandez
Route 1 Box 76 B-2
1 Comfort Texas 78013

Mario Garza, Secretary

(435) 353-4284 (Hm)
Clifford H. Duncan, President

Native American Church
UT£ Indian Tribe, Uintah & Ouray Reservation
Clifford H. Duncan
P.O. Box 1892
Roosevelt, Utah 84066
Rec+d corres 1 Native American Church
3-10-97
Goshutc Indian Tribes, Ibapah & Skull Valley
Fort Duchesne, Utah 84026

1 Mail all corns to:
I Bemice Steele
PO Box 2384
WendoverUT 89883
I Joyce Pritchard
7592 S 3200 West
Benjamin ,UT 84660

Oklevueha Earthwalks
Native American Church of Utah, Inc
7592 South 3200 West
Benjamin, Utah 84660

Four Comers Area
Native American Church of Aneth Extension
James R. Tso
P.O. Box 976
Fruitland, New Mexico 87416
Rec+d corres Native American Church of A'Shii-Beto'
1-9-00
Johnny Blackhorse
4277 South 1350 East #B
Salt Lake City, Utah 84124
Rec--d corres. [ Monument Valley Native American
2-28-97
Church of North America
Seth T. Bigman Sr.
P.O. Box 55
Mexican Hatf Utah 84531
Atc+6 corres 1 [ Native American Church of White Mesa, Utah
2-24-97
Edward Dutchie Sr.
P.O. Box 247
Blanding, Utah 84511

(915)751-9312
Lawrence Gcrhardt, Vice President __
(915)778-4034 wk (915)778-4370 Fa
Jaime O Perez Guerrero, President
(915)332-5182 wk
C. Greg Acuna. Vice-Pttsident

Rcc+d corres
2-10-97

Rec+d corres
7-12-2000

1 (915)838-2692
1 Mona Acataxatl, President

(435)353-4169
Alvin J. Longhair, Secy/Treasurer
(801)485-6203
Dan Murphy, President

(801)794-0071
James W F E Mooney, President
(801)794-0523
Joyce Pritchard, Secretary
(505)723-2495
James R. Tso

Rec+d corres
2-17-98

(435) 651-3204 (work)
Brenda Diahface, Secretary
(801)424-2167
Johnny Blackhourse, President
(801)424-2167
Titania Blackhorse, Secretary
I
Did not furnish
1 phone number.

j

(801)678-3801
Edward Dutchie Sr., President
(801)678-3801
Sfenhen B. Hatch, Secy/Treas
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(360)438-8168
Sid Mills

Rec+d Corres
2-19-97

Native American Church of North
America, Tacoma, Washington
Sid Mills
11117 Conine Avenue Southeast
Otympia, Washington 98513
Rec+d correi 1 ! Native American Church of Inchelium, Washington
1-13-2000
Yvonne L. Swan
P.O. Box 99
inchelium, Washington 99138

New
2-22-99

New
1-11-2000

Correi.
returned by
Post Office
2-10-97

1 Native American Chruch of the Northwest Region
Allan Oiney
PO Box 652
White Swan, Washington 98952

j
lr4|il alt Carres tQ:
j[ No telephone number
|jYvonne L Swan, President
1 1 Alice M Stewart
IPO Box 99
1
(509)722-4430
Inchelium WA 99138
Alice M Stewart, Secretary
(509) 874*2044
Allan Oiney, President
(541)553-2526
Jania W Gunshows, Secretary
1(509)331-0454
| Eustaquio Angel, President

! Native American Church of North America
Of the Cowlitz Indians
815 South Taylor Road East 18 # 41 Othello, Manor
Othello, Washington 99344

Greater Eau Claire, State of Wisconsin
Douglas J. Long
Route 1, Box 67
Osseo, Wisconsin 54758
White Cross Chapter
Native American Church of Wisconsin
Lawrence L. Walker, Jr.
P.O. Box 133
Nekoosa, Wisconsin 54457

Half-Moon Fireplace Inc.
Native American Church of Wisconsin
Lance P. Long
Route 1, Box 67
Osseo, Wisconsin 54758
Rec+d corres ! [ Black River Falls - Jackson County
12/20/95
Native American Church of Wisconsin
Norman Snake, Sr.
Route 5, Box 419
Black River Falls, Wisconsin 54615
Rec-d corres. 1 Native American Church of the Menominee
2-28-97
Reservation
Half Moon Fireplace, Ltd
Ronald J. Maskewit
706 Mcintosh Street
Wausau, Wisconsin 54403
?fetCaK
j .ifiaiv£Ameriean Church

2265

(509)331-0454
Paulina Angel, Registered Agent

1 Tony Lee, VP
(505)598*6465

1 unable to forward
correspondece or get
in touch with
anyone,
phone # belongs to
someone else

(715)886-5879
Glorious Walker. Secretary
1 Did not furnish
phone number.

(715)284-7548
Norman Snake Sr, President

j Mail all corres to:
Allen Dodge
PO Box 1201
KeshenaWI 54135

1 Mail all corres to:

(715)284-9005
Lily Wood, Secretary
1 (715)845-8346
j Ronald J. Maskewit, President
(715)799-4749
Alien M. Dodge, Secretary/Treas.
j (608)847-7548
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(307)332-5873
I Native American Church of Wyoming
I for Arapahoei ft other tribes
Abraham Spotted Elk, Sr.
I P.O. Box 8673
J Ethcte, Wyoming 82520
I Starr Weed 5r.
I PO Box 193
| Fart WaakaVcie, Wyoming S2514

(307)332-5283
(307) 332-6675
Elaine Cady-Wecd, Sec/Treas

Tab 4

We honor,
the V a r a Queat, Sweat Lodge, Medicaie Sacrament. Breath, Prayer Pipe, Pasang Over
and Akar Marriage Ceremonies, and believe Jesus Chnst attended dl human bengs be
given the opportunity to participate n these Sacred Ceremonies.
•
•
•

These Sacred Ceremonies were given by Jesus Chnst for human bengs to serve the
Great Sort's earthly creaboas.
We believe these Ceremonies have been passed from generanoo lo gcuciauou and
roamed more completely by Native Americans
Participation n these Ceremonies assists us m disaplmjng ourselves to honor and
worshm our Great Soon

Expires 2003

ID No 100

This certifies thai Janes WFC Mooaey, as a member of OfctawtMha EftfthWalks
Native American Church of Utah, Inc. is authorized to participate in all
Ceremonies mdudtng the use of Peyote (Lophophora wiliiamsi) as a Native
American Church Sacrament NO other controlled substances are authorized
This card alone does not authorize transponation of Peyote
BiMical References-Job 126-12, Romans 14 M l
i - Mosah 19-24, D&C - Section 89
t Pnce - Moses 2 27
Member Signature. ^ S ^ ^ l H l A. 1 s T T , ^1 ^ ^
Sptntual Leader Signature^
(801)794-0523

vm*

i\^[\2cCX^

Tab 5

*/fr«^*,««v»»x"^i'»«*iy»*^-t • T T i r w n * !

SALE OF PEYOTE RECEIPT
nent of Public Safety
cs Service
>C(Rev 11/91)

Receipt No .

i&m£@^

of Peyote Disjnbu

Date of Sale

01&147
rt a <^

s of Peyote Distributor
of Person Purchasing Rey«
>s of Person Purchasing Peypi

etc.)

i (Native American Qhurch of Navajoland, etc.)
h Membership Number

ffiKpg^
srtificate of Authorization Permit Number.
or Cffiifi

/ $ $

$#£3-

itton Date ot Certificate of Authonzatioi

ity Purchased (Number
of sunons
Buttons sc
Sold)
>er or
Cost of Sale

/jffi* dk^-

ture of Person Purchasing Peyote
IOTE TO PEYOTE DISTRIBUTOR: (1)
mit white copy to Texas Department of Public Safety as outlined In rules and regulations
(2) "Canary copy to person purchasing peyote.
(3} Pink cQpy tQ be kept J?y peyote distributor.
uiiiimr

in >fl.

Tab 6

THE LAW FIRM OF KATHRYN COLLARD, L.C.
GeneratingJustice And Resolution For Clients And Community
Through Extraordinary Communication And Outstanding Advocacy

FACSIMILE TRANSMISSION
TO: Mr. Kay Bryson
Utah County Attorney
100 East Center Street, Suite 2100
Provo, Utah 84606

^
" /[/#/, ? frOOt)

DATE: 11-3-00
YOUR FAX NUMBER: 801-370-8051
NUMBER OF PAGES: 15 (including fax cover)
MESSAGE: Please see enclosed correspondence requesting return of Oklevueha
Church property seized October 10 and October 20,2000
ORIGINAL DOCUMENT: _X_ Will Follow

Will Not Follow

ACTION REQUESTED: Please respond. Thank you.
ADDRESS:
TELEPHONE
FACSIMILE:

The Law Firm Of Kathryn Collard, L.C.,
1111 Boston Building, Nine Exchange Place
Salt Lake City, UT 84111
(801) 537-5625
(801) 537-5630

NOTICE: The information in this transmittal is privileged and confidential. If you are
not the intended recipient or a person responsible for the delivery of this transmittal to the
intended recipient, you are hereby notified that any unauthorized distribution or copying
of this transmission is prohibited. If your received this transmission in error, please
notify us immediately at the telephone number listed above and return the transmittal to
sender at the above address, marked to the attention of the sender. Thank you.

T H E LAW FIRM OF KATHRYN COULARD, L.C
GeneratingJustice And Resolution For Clients And Community
Through Extraordinary Communication And Outstanding Advocacy
November 3, 2000
VIA FACSIMILE AND UNITED STATES MAIL
Mr. Kay Bryson
Utah County Attorney
100 East Center Street, Suite 2100
Provo,Utah 84606
Re: Request for return of property unlawfully seized from the Oklevueha
EarthWalks Native American Church Of Utah, Inc.
Dear Kay,
I have reviewed the search warrants, returns and affidavits used to support the
unlawful search and seizure of religious records, property and sacred ceremonial religious
items and medicine, including peyote, from the premises of the Oklevueha EarthWalks
Native American Church of Utah, Inc., on October 10 and 20,2000.
A cursory search of the records of the Utah County Recorder by the officer who
obtained the unlawful search warrants in question, would have readily disclosed that the
property located at '7592 South 3200 West, Benjamin, Utah," is owned by the Oklevueha
EarthWalks Native American Church of Utah, Inc., and not by the Mooney family.
The Oklevueha EarthWalks Native American Church of Utah, Inc., is a duly
organized Native Americane more than 800 chapters of the NAC throughout the United
States.
The Oklevueha EarthWalks Native American Church of Utah, Inc., is also a
legally constituted church and tax exempt non-profit corporation in good standing under
the Laws of the State of Utah. These facts can be easily verified by contacting the
Division of Corporations for the State of Utah.
The seizure of the Church computer, membership and organizational records,
church religious writings and sacred religious items, pursuant to the aforementioned
search warrants, was and is in violation of the federal constitutional rights of the Church
and its members, including their right to the free exercise of their religion, their right to
be free from unreasonable searches and seizures, their right to the privacy of their records
and their right to freedom of association, under the First, Fourth and Fourteenth
Amendments to the Constitution of the United States.

**** n~«„>n Ruildine

9Exchange Place

Salt Lake City, Utah 84111

Letter to Mr. Kay Bryson
Utah County Attorney
Page Two
November 3, 2000
The affidavits on which the search warrants were executed at the Oklevueha
Earth Walks Native American Church of Utah, Inc., on October 10 and 20, 2000, were
without "probable cause" and the material facts stated therein are false and incorrect. The
items seized plainly exceed the scope of the items described in the search warrants, in
that the warrants did not authorize or permit the seizure of any property of the Oklevueha
EarthWalks Native American Church of Utah, Inc., and all of the property seized, with
the exception of a few sacred ceremonial pipes belonging to the Mooney family, is
owned by the Church.
James Mooney repeatedly informed the officers executing the search warrants,
that they were on property owned by the Oklevueha EarthWalks Native American
Church of Utah, Inc., and that the items they were seizing, including the Church's
computer, membership and organizational records, ceremonial religious items and
medicine, which the officers removed from the Church's office and altars, were owned by
the Church and not Mr. Mooney. The officers ignored Mr. Mooney's protests and seized
the Church property despite the fact that the search warrants issued by the Court did not
authorize the officers to seize any property of the Church.
The peyote used by the members is Oklehueva EarthWalks Native American
Church of Utah, Inc., is only obtained by individuals who have legal permits to do so in
compliance with federal law. Contrary to the false information stated in the affidavits
used to obtain the search warrants in question, there is no legal requirement at that an
individual be a member of a federally recognized Indian Tribe in order to obtain a permit
to obtain peyote for religious purposes.
Members of the Oklehueva EarthWalks Native American Church of Utah, Inc.,
have informed me that members of your office, or individuals working in concert with
them, have invaded the privacy of the Church's membership lists, and that you have used
the information contained in the Church's records to identify Church members and to
harass and question them concerning their religious activities, particularly in reference to
their use of peyote, and to try and obtain information to support criminal prosecutions of
Church members, including Mr. Mooney and his family, thereby chilling Church
members in he free exercise of their religious beliefs, association and practices, in
violation of their First Amendment rights.

Letter to Mr. Kay Bryson
Utah County Attorney
Page Three
November 3, 2000
Members of the Oklehueva Earth Walks Native American Church of Utah, Inc.,
have a First Amendment right to utilize peyote, which is central to the practice of their
religion and religious ceremonies. By virtue of the Supremacy Clause of the Constitution
of the United States, any state or federal law which seeks punish the possession or use of
peyote by Church members for religious purposes, is unconstitutional and a violation of
their rights under the First Amendment.
Likewise, neither the federal government nor a state may prohibit and criminally
prosecute members of the Native American Church for possessing or using peyote for
religious purposes on the basis of their race. Any such prohibition also violates the Free
Exercise Clause of the First Amendment. See, United States of America v. Robert
Lawrence BoylU No. 91-2235 (10th Cir. 1992). A copy of this decision is attached for
your information.
Moreover, as a matter of state law, Article I, Section 1, of the Constitution of
Utah provides that, "AH men have the inherent and inalienable right to "worship
according to the dictates of their conscience" and Article III provides that "Perfect
toleration of religious sentiment is guaranteed. No inhabitant of this State shall ever be
molested in person or property on account of his or her mode of religious worship..."
Based upon the foregoing, your office and those acting in concert with you, had
no lawful right to seize the property of the Oklevueha Earth Walks Native American
Church of Utah, Inc., and your conduct in retaining the religious items and medicine of
the Church, continues to deprive the Church and its members of the use of these sacred
religious items and medicine in their religious ceremonies, thereby violating their rights
of freedom of association and freely exercise of religion, in violation of the First and
Fourteenth Amendments to the United States Constitution.
Accordingly, as the legal representative of the Oklevueha Earth Walks Native
American Church of Utah, Inc., I hereby request that you immediately return all of the
property and items seized from the Church pursuant to the aforementioned search
warrants, together with all copies that have been made of Church records and documents,
to the Church, on or before 5:00 p.m. on Monday, November 6, 2000, or that you inform
me of the legal authority pursuant to which you claim the right to retain the Church's
property, including its membership lists, organizational documents and records, and
sacred ceremonial items and medicine. I also request that you and those acting in concert
with you, immediately cease your harassment and persecution of Church members.

Letter to Mr. Kay Bryson
Utah County Attorney
Page Four
November 3, 2000
The members of the Oklevueha Earth Walks Native American Church of Utah,
Inc., are peaceful, law abiding, religious people and good citizens. They have broken no
laws and they have harmed no one. All they seek is respect for their fundamental rights as
citizens of the United States and the State of Utah to practice their religious beliefs
according to the dictates of their own conscience without interference, harassment or
oppression from the State. They have asked me to respectfully request you to return the
property of their Church and to protect their rights. Thus, I am conveying their request to
you in good faith and with the sincere hope that you will choose to honor it.
I appreciate your consideration and your anticipated cooperation in this matter.
Yours very tryly,

cc: Oklevueha Earth Walks fative American Church of Utah, Inc.
Enclosure
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United States v. Boyll, No. 91-2235 (10th Cir. 06/16/1992)
~ ~
(1 ]

UNITED STATES COURT OF APPEALS TENTH CIRCUIT

(21

No. 91-2235

131

1992.C10.41164 'hup //www versuslaw com-

14]

Filed. June 16, 1992.

15]

UNITED STATES OF AMERICA, PLAINTIFF-APPELLANT,
v.
ROBERT LAWRENCE BOYLL, DEFENDANT-APPELLEE

16]

(DC. No. 20-207-JB). (DC. of New Mexico)

l7l

Before McKAY, Chief Judge, Moore, Circuit Judge, and Eisele, Senior District Judge.*fn*

(8]

Eisele

[9]

Order AND JUDGMENT

— -
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[10]

We are confronted at the threshold with the defendant-appellee's motion to dismiss the Appeal filed on March 25, 1992. By
order entered April 8, 1992 we deferred ruling on this motion until after the oral argument. Now having taken up and
considered the motion, we conclude that same should be granted. This appeal will therefore be dismissed.

[11)

The motion to dismiss this appeal contends that the government failed to appeal the order of the trial court which dismissed the
indictment on the basis of the defendant Boyll's "Motion to Dismiss No. 2."

[12]

The record reflects that the defendant Boyll filed two separate motions to dismiss the indictment: (1) Motion to Dismiss No. 1
based on the interpretation of 21 C.F.R. 63701.31 and (2) Motion to Dismiss No. 2 based on the First Amendment to the U.S.
Constitution dealing with the free exercise of religion.

[13]

More particularly the defendants motion to dismiss No. 1 asks that the indictment be dismissed:

[14]

The prayer in said motion states.

[15]

WHEREFORE, the defendant respectfully requests this court pursuant to the religious exemption for the use of peyote within
the NAC under 28 C.F.R. § 1307.31 to find that defendant's possession of peyote did not constitute a crime as a matter of law
and dismiss the indictment in this case.

[16]

Motion to Dismiss No. 2 moves for dismissal.

[17]

Thefirsttwo grounds stated for said motion are:

[18]

1. Defendant is charged with having mailed himself a quantity of peyote from Mexico to his home in San Cristobal, New
Mexico. An additional amount of peyote was located in the defendant's home.
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[19]

2. Defendant is, and has been since 1981, a practicing member of the Native American Church (NAC). His procurement and
possession of peyote was motivated solely due to his need for peyote for ceremonial use within the Native American Church.

[201

The prayer in Motion No. 2 reads as follows.

(21]

WHEREFORE, the defendant respectfully requests this court recognize that Boyll's right to the free exercise of religion
outweighs the government's interest in criminally prohibiting the religious use of peyote and dismiss the three counts of the
indictment in this case.

[22]

In the Introduction to Appellants' brief we find the source of the problem which has led to the dismissal of the appeal. The
introduction states:

(23]

The trial court dismissed the indictment in this case. (Doc. 54 at 22). The indictment charged three crimes: Importation of
Peyote (Count I); Possession with Intent to Distribute Peyote (Count II); Unlawful Use of a Communication Facility in Causing
and Facilitating the Importation of Peyote (Count III). The United States challenges only the dismissal of Counts I and III. The
United States does not challenge the trial Court's dismissal of Count II which charged Possession with Intent to Distribute
Peyote, Accordingly, the facts and law which follow relate solely to the two counts of the indictment which the United States
claims were improperly dismissed.

(24]

In the trial court, the parties also litigated issues which are not involved in this appeal. These issues involved whether the
conduct alleged in the indictment was protected by the free exercise clause of the First Amendment, and whether a non-Indian
could be a member of the Native American Church. These issues relate exclusively to Count II of the indictment which charged
possession with intent to distribute peyote. The dismissal of Count II is not before this Court. Accordingly, this appeal does not
raise any constitutional issues. The only issue before the Court concerns the trial court's interpretation of a regulation.

[25]

The government's brief goes on to deal with only one point, to-wit:
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(26]

Point I: Because 21 C.F.R. 1307.31 (1990) does not apply to the importation of peyote, the trial court improperly dismissed
Counts I and III of the indictment.

[27)

The trouble is that the trial court's decision to dismiss the indictment was based on two independent grounds. The government
has elected to pursue only the issue dealing with the interpretation of the regulation. If a decision were rendered in favor of the
government on this issue (the interpretation of the regulation) the government would not be entitled to a reinstatement of the
indictment. The indictment would remain dismissed. Looked at one way the trial court's opinion is saying that if the government
is correct in its interpretation of the regulation then that regulation (as so interpreted) would be unconstitutional. Looked at
another way the opinion could be viewed as simply stating that, under the facts and circumstances of this case, the government
could not, consistent with the First Amendment, indict Mr. Boyll for the crimes alleged in the indictment. So, if the lower
court's order dismissing the indictment on constitutional grounds is not disturbed, it avails the government naught to prevail on
its interpretation of 21 C.F.R. § 1307.31.

128]

It is necessary to carefully review and analyze Judge Burciago's Memorandum Opinion and Order of September 3, 1991, to be
certain that he in fact granted defendant-appellee's Motion to Dismiss No. 2 in addition to the defendant-appellee's Motion to
Dismiss No. 1. At page 3. thereof we find the following statement:

[29]

In his motions to dismiss, Mr. Boyll argues that the indictment violates his First Amendment right to freely exercise his religion.
Mr. Boyll also claims that, pursuant to 21 C.F.R. § 1307.31 (1990), the listing of peyote as a controlled substance does not
apply to him because he is a member of the Native American Church and he imported and possessed peyote for use in bona fide
religious ceremonies of the Native American Church.

[30]

So we see the trial Judge directly referring to both "motions to dismiss." In fact the court consistently refers to the motions in
the plural. More significantly the order at the Conclusion of the opinion states:

[31]

It is Ordered, Adjudged and Decree that Defendant Robert Boyll's motions to dismiss the indictment be and hereby are
Granted.
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[32]

Looking at the body of the lower court's opinion makes clear beyond question that the lower court dealt with and resolved to
its satisfaction the constitutional issues presented by the Motion to Dismiss No. 2. A limited number of quotations from the
opinion will suffice to demonstrate this, starting with the opening paragraph:

[33]

There is a genius to our Constitution. Its genius is that it speaks to the freedoms of the individual. It is this genius that brings
the present matter before the Court. More specifically, this matter concerns a freedom that was a natural idea whose genesis
was in the Plymouth Charter, and finds its present form in the First amendment to the United States Constitution - the freedom
of religion.

[34]

The Government's "war on drugs" has become a wildfire that threatened to consume those fundamental rights of the individual
deliberately enshrined in our constitution. (Page 1)

[35]

But today, the "war" targets one of the most deeply held fundamental rights - the First Amendment right to freely exercise
one's religion.

[36]

To us in the Southwest, this freedom of religion has singular significance because it affects diverse cultures. It is as much of us
as the rain on our hair, the wind on the grass, and the sun on our faces. (Page 1,2)

[37]

The issue presented is the recurring conflict between the Native American Church members1 right to freely exercise their
religion through the ceremonial use oipeyote and the Government's efforts to eradicate illegal drugs. To the Government,
peyote is a dangerous hallucinogen. To Robert Boyll, peyote is both a sacrament and a deity essential to his religion. But this
matter concerns competing interests far greater than those relating to this small, spineless cactus having psychedelic properties.
It draws forth a troublesome constitutional conflict which arises from fundamentally different perspective of peyote.

[38]

In its "war" to free our society of the devastating effects of drugs, the government slights its duty to observe the fundamental
freedom of individuals to practice the religion of their choice, regardless of race. Simply put, the Court is faced with the
quintessential constitutional conflict between an inalienable right upon which this country is founded and the response by the
government to the swelling political passions of the day. In this fray, the Court is compelled to halt this menacing attack on our
constitutional freedoms. (Page 2,3,)
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The Court will next address the constitutional question of whether the indictment violates Mr. BoylTs First Amendment right to
freely exercise his religion. It is disingenuous for the government to contend that its racially restrictive reading of 21 C.F.R. §
1307.31 - which would restrict religious freedom through the imposition of a racial exclusion - does not give rise to valid
constitutional concerns. Since the use of peyote by Native American Church members is the very essence of their religious
beliefs, the proposed racially restrictive reading of 21 C.F.R. § 1307.31 would have the sure effect of imposing a racial
exclusion to membership in the Native American Church itself. To exclude individuals of a particular race from being members
of a recognized religious faith is offensive to the very heart of the First Amendment. See Waltz v. Tax Comm'n of New York,
397 U.S. 664, 668-69 (1970) (the First Amendment's Establishment Clause ensures that government interference with religion
will not be tolerated). In fact, there can be no more excessive entanglement of Government with religion than the government's
attempt to impose a racial restriction to membership in a religious organization. The decision as to who can and who cannot be
members of the Native American Church is an internal church judgment which the First Amendment shields from governmental
interference. Cf. Paul v. Watchtower Bible & Tract Society, 819 F.2d 875, 878, n.l. (9th Cir.) (constitutionally improper for
government to resolve a dispute about religious doctrine or practices), cert, denied, 484 U.S. 926 (1987). It is one thing for a
local branch of the Native American Church to adopt its own restrictions on membership, but it is entirely another for the
government to restrict membership in a religious organization on the basis of race. Any such attempt to restrict religious
liberties along racial lines would not only be a contemptuous affront to the First Amendment guarantee of freedom of religion
but also to the Fourteenth Amendment right to equal Justice under the law. (Page 15, 16)

The Free Exercise clause of the First Amendment provides that "Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging of freedom,... or the right of the people to assemble .. ." U.S.
Const. Amend. 1. While the freedom to act upon religious beliefs is not absolute, "only those interests of the highest order and
those not otherwise served can overbalance legitimate claims to the free exercise of religion." Wisconsin v. Yoder, 406 U.S.
205,215 (1972). Traditional free exercise jurisprudence has long held that in order for government to substantially burden
religiously motivated conduct, the government must justify such restriction by a compelling state interest and use means
narrowly tailored to achieve that interest. (Page 16, 17)

With respect to the first step of the analysis, it is uncontradicted that the racially restrictive interpretation of 21 C.F.R. §
1307.31 would impose a substantial burden on Mr. BoylTs free exercise of religion. (Page 18)
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First, the United States has failed to present any evidence of a compelling interest to justify its actions in the present case. "In
the absence of evidence, we cannot simply assume that the psychedelic is so baneful that its use must be prohibited to a group
of [non-Indian] members but poses no equal threat when used by [Indian] members of the Native American Church.' Peyote
Way Church of God, 742 F.2d at 201. In act, in light of the absence of factual support and the scarcity of legal support for the
United States1 opposition to Defendant's motions to dismiss, this Court cannot help but believe that the present prosecution is,
at best, an overreaction driven by political passions or, at worst, influenced by religious and racial insensitivity, if not outright
hostility. (Page 19,20)

[43]

Individual freedom, whether it be freedom of religion, expression or association, has been particularly important to maintain the
culturally diverse character of New Mexico. Here, we celebrate the right of the individual to revel in the passions of the spirit.
The survival of this right owes much to the protection afforded by the First Amendment, which has allowed New Mexico's
distinct cultures to learn mutual respect for each other's jealously-guarded customs and traditions. Diversity is New Mexico's
enchantment. (Page 21)

[44]

So clearly the Lower Court dealt with and ruled on the defendant Appellee's Motion to dismiss the entire indictment on First
Amendment grounds.

[45]

The government states that the rulings on constitutional grounds only affects Count II, the possession count. But there is
nothing to justify that position and the lower court's opinion makes it clear that it was dealing with all three counts of the
indictment. Count I charges Mr. Boyil with having intentionally imported peyote, a Schedule I substance into the United States
from Mexico. Count III charges him with intentionally using a communication facility, to-wit, the U.S. mails in facilitating the
importation of peyote into the U.S. from Mexico.

[46]

Judge Burciaga went to great length in his opinion to explain the religious beliefs of the Native American Church and the use of
peyote in its teachings. He specifically found that:

[47]

" To Robert Boyll, peyote is both a sacrament and a deity essential to his religion."
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(48]

Id. p.2. He approved the following description from Mr. Omer C. Stewart's Peyote Religion :

(49]

"Peyote is a sacred medicine; peyote protects; peyote allows one to see the future, or to find lost objects; peyote gives power to
the user that may be manifest in various ways; peyote teaches; peyote may be used by christians or may be incorporated with
M
christian ideas; a pilgrimage to gather peyote plants is viewed as an act of piety to be undertaken if possible

[50]

Id. p. 4,5.

(51)

So trips to obtain the peyote are a part of the religious exercise. He also describes the defendant Boyll's personal involvement
with this religion, after noting that non-Indian members are accepted into the Native American Church:

[52]

Since attending the first ceremony of the Native American Church at Taos, New Mexico, in 1981, Mr. Boyll has been, and
continues to be, an active member of the Native American Church. In fact, while living in Mill Valley, California, from 1981
until 1989, Mr. Boyll participated in ceremonies of Native American Church an average of once every two to three weeks. Mr.
Boyll often sponsored these meetings or participated as a drummer, cedarman or fireman. He sincerely believes in the teachings
and practices of the Native American Church. He has only used peyote in connection with bona fide religious purposes and has
never been excluded from the Native American Church because of his non-Indian race.

[53]

In 1989, motivated in part by his commitment to the Native American Church, Mr. Boyll moved to New Mexico. He continues
his active participation in meetings of Native American Church congregations in northern New Mexico and southern Colorado.
During one specific peyote meeting, Mr. Boyll was explicitly recognized as a member of the Native American Church by
Rutherford Loneman, a well-known roadman who is also a former Vice-Chairman of the Native American Church in
Oklahoma. Yet, Mr. Boyll has always considered himself a member of the Native American Church rather than of a specific
branch.

[54]

Id. p.8. Counts I and III deal with the importation of peyote. The lower court's opinion dealt with the religious significance of
"pilgrimages" to obtain the peyote:
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[55]

The act of traveling to the place where peyote is harvested is considered an act of piety which has its own rewards. The long,
sacred pilgrimage to harvest peyote is considered to be one of the most important aboriginal traditions of the Peyote Religion.
Peyote Religion at 31-32 ("When the [peyote] -seekers arrive [back] at their homes, the people turn out to welcome the plants
with music, and a festival. . ."). Peyote is grown only in northern Mexico and the Rio Grande Valley of southern texas. Peyote
is not grown anywhere else and its growth area, especially in the United States, is being considerably depleted. Peyote Religion
at 334-35.

[56]

Because the peyote fields in Texas are depleted, Mr. Boyll went on a "pilgrimage" to Mexico to obtain peyote for himself and
members of the congregations with whom he worships. From Mexico, Mr. Boyll mailed the peyote to his post office box in San
Cristobal, New Mexico, to avoid violating Texas law, which restricts religious possession and use of peyote only to Native
Americans. See Tex. Health & Safety Code Anno. § 481.111 (Vernon 1989). On April 27, 1990, Mr. Boyll picked up the
parcel of peyote from the post office in San Cristobal, New Mexico, he was on his way to deliver the peyote to Tellus
Goodmorning, an elder of the Taos Pueblo and nationally respected roadman, when he was arrested.

[57]

Id. p. 9, 10. So it is obvious that the lower court dealt with both of the "importation" Counts (Counts I and III) in reaching its
Conclusion that all three Counts would have to be dismissed on constitutional grounds.

[58]

There has been no challenge in the present appeal to the lower court's findings as to Mr. BoyU's membership in the Native
American Church; the sincerity of his religious convictions; the role in Mr. BoyU's religion of "pilgrimages" to obtain peyote; or
the fact that he traveled to Mexico and obtained and mailed the peyote back to the U.S. as a part of his exercise of his religious
beliefs. We assume the government does not disagree with suchfindingsor with the lower court's reliance thereon in dealing
with the constitutional issues raised by the defendant-appellee's Motion to Dismiss No. 2. In any event it has not chosen to
appeal from the court's ruling on such issues or to challenge the factual predicates therefor. By choosing only to challenge the
lower court's ruling on the interpretation of 21 C.F.R. 1307.31 (1990), it leaves us with no choice but to dismiss this appeal,
thereby leaving the lower court's dismissal of this indictment intact.

[59]

SO ORDERED.

[60]

Entered for the Court
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(61]

G Thomas Eisele

[62]

District Judge

Judges Footnotes

[63]

*fn* Honorable G. Thomas Eisele, Senior United States District Judge for the Eastern District of Arkansas, sitting by
designation.
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT & # / & 4M 9.
CENTRAL DIVISION

DISTRICT

BY:

QF

'UTAH

~cWlK
OKLEVUEHA EARTHWALKS
NATIVE AMERICAN CHURCH OF
UTAH, INC., on behalf of the Church
and its members and spiritual leaders;
JAMES WARREN FLAMING EAGLE
MOONEY; LINDA MOONEY; DEVEN
J COGGINS and DAVID L. HAMBLIN,

ORDER

Case No. 2:00CV935K
Plaintiffs,
vs.

KAY BRYSON, Utah County Attorney,;
DAVID WAYMENT, Utah County
Attorney; JEFF ROBINSON, Detective,
Utah County Attorney's Office; ROBERT
RIDING, Detective, Utah County
Sheriffs Office; DAVID BATEMAN,
Utah County Sheriff; WALLY
PERSHON, Detective, Utah County
Sheriffs Office; STAN EGAN, Director,
Utah County Major Crimes Task Force;
JEFF THOMAS, Detective, Utah County
Sheriffs Office; UTAH COUNTY, a
political subdivision of the State of Utah;
and JOHN DOES 1-20, all individuals
and entities acting in concert with the
foregoing named individuals and entities,
Defendants.

This matter is before the court on Defendants' motion to dismiss based on federal
abstention and Plaintiffs' motion for leave to file a second amended complaint. A hearing on the
motions was held on May 22,2001. At the hearing, Defendants were represented by Peter Stirba,

n

and Plaintiffs were represented by Kathryn Collard. After carefully considering the pleadings,
memoranda, and other materials submitted by the parties and the law and facts relating to this
matter, and now being fully advised, the court renders the following Order.

BACKGROUND
The Plaintiffs are Oklevueha Earthwalks Native American Church of Utah Inc. (uthe
Church") and some of its individual members. The Defendants are Utah County, the Utah
County Attorney, a Deputy Utah County Attorney, and other officers and employees of Utah
County in their individual capacities.
On October 10, 2000, Utah County police agencies and the U.S. Postal Inspector
participated in executing a search warrant of the Church and its leaders and seized peyote, drug
paraphernalia such as ceremonial pipes, and miscellaneous documents such as membership and
financial records. As a result of the evidence obtained in the search, the State brought thirteen
criminal charges against Plaintiffs James Mooney, Linda Mooney, and the Church. The criminal
matter is currently pending before Judge Harding in the Fourth District Court of Utah for Utah
County.
Three days after the criminal charges were brought, Plaintiffs filed a Complaint in this
court seeking declaratory judgment, damages, and preliminary and permanent injunctive relief.
Plaintiffs seek declaratory judgment and damages relating to Defendants5 alleged violation of
several constitutional rights: free speech, free exercise of religion, religious association,
substantive and procedural due process, equal protection, unreasonable search and seizure, and
privacy. Plaintiffs also seek preliminary and permanent injunctive relief claiming that they are
unable to operate and its members are unable to participate in the Church because of Defendants'
2

abuse of its prosecutorial powers.
DISCUSSION
1.

Defendants' Motion to Dismiss
Defendants Kay Bryson, David Wayment, Jeff Robinson, Robert Riding, David Bateman,

Wally Pershon, and Utah County move to dismiss Plaintiffs First Amended Complaint
("Complaint") based on the doctrine of federal abstention, set forth by the United States Supreme
Court in Younger v. Harris, 401 U.S. 37 (1971), because there is a pending criminal proceeding
in Utah state court involving the same subject matter of this lawsuit. "Younger abstention
dictates that federal courts not interfere with state court proceedings by granting equitable reliefsuch as injunctions of important state proceedings or declaratory judgments regarding
constitutional issues in those proceedings - when such relief could adequately be sought before
the state court." Reinhart v. Kelly, 164 F.3d 1296, 1302 (10th Cir. 1999). There is a "strong
federal policy against federal-court interference with pending state judicial proceedings absent
extraordinary circumstances." Middlesex Comm. v. Garden State liar Ass 'n, 457 U.S. 423, 431
(1982).
According to Tenth Circuit case law, a federal court must abstain from exercising its
jurisdiction when: (1) there is an ongoing state criminal, civil, or administrative proceeding; (2)
the state court provides an adequate forum to hear the claims raised in the federal complaint; and
(3) the state proceedings involve important state interests, which traditionally look to state law
for their resolution or implicate separately articulated state policies. Amanatullah v. Colorado
Bd of Medical Examiners, 187 FJd 1160, 1163 (10lh Cir. 1999). Once these elements are met,
abstention is non-discretionary, absent extraordinary circumstances. Id.
3

A.

Ongoing State Proceeding

There is an ongoing state criminal proceeding against plaintiffs James Mooney, Linda
Mooney, and the Church. Although the state criminal proceedings do not include Plaintiff Deven
Coggins or the approximately 300 hundred members of the Church sought to be represented by
the Church in this action, related parties can be barred by the Younger abstention doctrine in the
absence of pending prosecution. See Hicks v. Miranda, 422 U.S. 332, 349 (1975); Phelps v.
Hamilton, 122 F.3d 885 (10th Cir. 1997) (dismissing civil rights action for declaratory and
injunctive relief brought by forty members of a Baptist church even though only six were being
criminally prosecuted in state court). Therefore, this court concludes that the first element is met
because the plaintiffs in this action who are not being prosecuted in the state court action are
related parties.
B.

Adequate Forum

Plaintiffs will have ample opportunity to raise their allegations of constitutional
deprivations as defenses to the state's criminal charges. As stated in Younger, %lthe accused
should first set up and rely upon his defenses in state courts." 401 U.S. at 45. All of plaintiffs'
constitutional and civil rights causes of action can be adjudicated in the state criminal
proceedings through motions to dismiss and motions to suppress. To the extent that plaintiffs
seek incidental damages in addition to their declaratory judgment and injunctive relief claims in
this court, abstention may not be avoided on such basis. See Arrow v. Dow, 636 F.2d 287, 290
(10th Cir. 1980). Furthermore, this court has no doubt that plaintiffs' constitutional rights will be
adequately safeguarded by the state court and that the state court can adequately resolve any
federal questions presented to it.
4

C.

State Interests

Defendants have been charged in the state proceedings with a criminal violation of Utah
Code Ann. § 58-37-8. The enforcement of state criminal laws is undeniably a state function
which looks to state law for resolution. Resolution of plaintiffs' action for declaratory and
injunctive relief in this court would directly impact the state's ability to enforce its criminal laws
in the state proceeding. Younger, itself, states that a state has a strong interest in applying and
enforcing its criminal laws. "It is axiomatic that a state's interest in the administration of
criminal justice within its borders is an important one." Middlesex County Ethics Committee v.
Garden, Etc. ,457 U.S. 423, 432 (1982). Therefore, there is adequate state interest in the ongoing
state proceedings and all three elements for abstention have been met.
D.

Special Circumstances Exception

Although abstention would otherwise be nondiscretionary at this point because
Defendants have established all three elements, Plaintiffs argue that abstention is inappropriate
under the special circumstances exception of Younger because this case involves bad faith
prosecution and harassment. See Younger, 401 U.S. at 54. Application of Younger's special
circumstances exception, however, is limited to very narrow circumstances and Plaintiffs have a
heavy burden to overcome abstention with a showing of more than mere allegations of bad faith
or harassment. See Phelps v. Hamilton, 122 F.3d 885, 889 (10lh Cir. 1997).
Plaintiffs claim the state prosecutions are in bad faith because they were undertaken with
no hope of success, because they clearly violate Utah law, and are in retaliation for plaintiffs'
exercise of their constitutional rights. However, the United States Supreme Court decision in
Employment Division v. Smith, 494 U.S. 872 (1990) gives states permission to uniformly enforce
5

their drug laws and the issue of whether Utah law allows such prosecution is undecided under
Utah law. As such, plaintiffs cannot rely on their arguments that such prosecution violates Utah
law to establish that the criminal proceedings were brought in bad faith. Plaintiffs should raise
the issue of whether Utah law allows for such a prosecution with the Utah courts first. Plaintiffs'
additional claims that they are subject to "great and immediate*' irreparable injury because
Defendants have made it impossible for the Plaintiffs to operate, to freely associate, and to freely
exercise their fundamental religious beliefs are also unavailing given that the county's
prosecutions are not in bad faith.
Plaintiffs also assert that Defendants have continually threatened and intimidated
Plaintiffs by abusing their prosecutorial and subpoena powers. However, plaintiffs have failed to
demonstrate that any of the actions by the county were in violation of its authority. Plaintiffs
have failed to meet their burden of proof that any of the county's prosecutorial actions were in
bad faith or intended to harass. Therefore, Younger's special circumstances exception does not
apply in this case and abstention is appropriate.
II. Plaintiffs' Motion to Amend
Plaintiffs request for leave to file a Second Amended Complaint--in order to add a
plaintiff, correct minor errors of fact and grammar, and to state causes of action against
defendants arising out of events that have occurred subsequent to their filing of the Complaintcontains nothing that would save this case from being dismissed under the doctrine of federal
abstention. Therefore, Plaintiffs' motion is mooted by the court's determination to dismiss on
federal abstention grounds.

6

CONCLUSION
Based upon the above reasoning, Defendants' Motion to Dismiss Based Upon Federal
Abstention is GRANTED. Plaintiffs' Motion for Leave to File Second Amended Complaint is
moot. This case is dismissed in its entirety in light of the ongoing state criminal proceedings.
DATED this 15,h day of June, 2001.
BY THE COURT:

DALE A. KIMBALL /
United States District Judge
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United States District Court
for the
District of Utah
June 18, 2001
* * CERTIFICATE OF SERVICE OF CLERK * *
Re:

2:00-cv-00935

True and correct copies of the attached were either mailed or faxed by the
clerk to the following:
Ms. Kathryn Collard, Esq.
LAW FIRM OF KATHRYN COLLARD LC
9 EXCHANGE PLACE STE 1111
SALT LAKE CITY, UT 84111
JFAX 9,5375630
Mr. Peter Stirba, Esq.
STIRBA & HATHAWAY
215 S STATE STE 1150
SALT LAKE CITY, UT 84111
JFAX 9,3648355
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HEALTH AND SAFETY CODE
TITLE 6. FOOD, DRUGS, ALCOHOL, AND HAZARDOUS SUBSTANCES
SUBTITLE C. SUBSTANCE ABUSE REGULATION AND CRIMES
CHAPTER 481. TEXAS CONTROLLED SUBSTANCES ACT
SUBCHAPTER B. SCHEDULES

[Previous Document in Book]
§ 481.034

[Next Document in Book]

HEALTH & SAFETY. Establishment and Modification of Schedules by
Commissioner

(a) The commissioner shall annually establish the schedules of
controlled substances. These annual schedules shall include the
complete list of all controlled substances from the previous
schedules and modifications in the federal schedules of
controlled substances as required by Subsection (g). Any further
additions to and deletions from these schedules, any rescheduling
of substances and any other modifications made by the
commissioner to these schedules of controlled substances shall be
made :
(1) in accordance with Section 481.035;
(2) in a manner consistent with this subchapter; and
(3) with approval of the Texas Board of Health.
(b) Except for alterations in schedules required by Subsection
(g), the commissioner may not make an alteration in a schedule
unless the commissioner holds a public hearing on the matter in
Austin and obtains approval from the Texas Board of Health.
(c) The commissioner may not:
(1) add a substance to the schedules if
the substance has been deleted from the schedules by the
legislature;
(2) delete a substance from the schedules if the substance
has been added to the schedules by the legislature; or
(3) reschedule a substance if the substance has been placed
in a schedule by the legislature.
(d) In making a determination regarding a substance, the
commissioner shall consider:
(1) the actual or relative potential for its abuse;
(2) the scientific evidence of its pharmacological effect, if
known;
(3) the state of current scientific knowledge regarding the
substance;

(4) the history and current pattern of its abuse;
(5) the scope, duration, and significance of its abuse;
(6) the risk to the public health;
(7) the potential of the substance to produce psychological
or physiological dependence liability; and
(8) whether the substance is an immediate precursor of a
substance already controlled under this chapter.
(e) After considering the factors listed in Subsection (d), the
commissioner shall make findings with respect to those factors
and adopt a rule controlling the substance if the commissioner
finds the substance has a potential for abuse.
(f) If the
precursor, a
precursor is
precursor of

commissioner designates a substance as an immediate
substance that is a precursor of the controlled
not subject to control solely because it is a
the controlled precursor.

(g) Except as otherwise provided by this subsection, if a
substance is designated, rescheduled, or deleted as a controlled
substance under federal law and notice of that fact is given to
the commissioner, the commissioner similarly shall control the
substance under this chapter. After the expiration of a 30-day
period beginning on the day after the date of publication in the
Federal Register of a final order designating a substance as a
controlled substance or rescheduling or deleting a substance, the
commissioner similarly shall designate, reschedule, or delete the
substance, unless the commissioner objects during the period. If
the commissioner objects, the commissioner shall publish the
reasons for the objection and give all interested parties an
opportunity to be heard. At the conclusion of the hearing, the
commissioner shall publish a decision, which is final unless
altered by statute. On publication of an objection by the
commissioner, control as to that particular substance under this
chapter is stayed until the commissioner publishes the
commissioner f s decision.
(h) Not later than the 10th day after the date on which the
commissioner designates, deletes, or reschedules a substance
under Subsection (a), the commissioner shall give written notice
of that action to the director and to each state licensing agency
having jurisdiction over practitioners.
Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1, 1989.
Renumbered from § 481.038 and amended by Acts 1997, 75th Leg.,
ch. 745, § 4, eff. Jan. 1, 1998.
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Texas Statutes
HEALTH AND SAFETY CODE
TITLE 6. FOOD, DRUGS, ALCOHOL, AND HAZARDOUS SUBSTANCES
SUBTITLE C. SUBSTANCE ABUSE REGULATION AND CRIMES
CHAPTER 481. TEXAS CONTROLLED SUBSTANCES ACT
SUBCHAPTER B. SCHEDULES
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§ 481.032
HEALTH £ SAFETY. Schedules
**Update notice: This section has been amended by
SENATE BILL No. 753 OF 77th REGULAR SESSION. Click on the
hyperlink to view the act.
(a) The commissioner shall establish and modify the following
schedules of controlled substances under this subchapter:
Schedule I, Schedule I-A, Schedule II, Schedule III, Schedule IV,
and Schedule V.
(b) A reference to a schedule in this chapter means the most
current version of the schedule established or altered by the
commissioner under this subchapter and published in the Texas
Register on or after January 1, 1998.
Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1, 1989. Amended
by Acts 1989, 71st Leg., ch. 1100, § 5.02(c), eff. Sept. 1, 1989.
Amended by Acts 1997, 75th Leg., ch. 745, § 4, eff. Jan. 1, 1998.
SCHEDULES OF CONTROLLED SUBSTANCES
PURSUANT TO THE TEXAS CONTROLLED> <SUBSTANCES> <ACT>, HEALTH AND
SAFETY CODE, CHAPTER 481, THESE SCHEDULES, ESTABLISHED
JANUARY 1, 1999, SUPERCEDE PREVIOUS SCHEDULES AND CONTAIN THE
MOST CURRENT VERSION OF THE SCHEDULES OF ALL CONTROLLED
SUBSTANCES FROM THE PREVIOUS SCHEDULES AND MODIFICATIONS.

Current

Through September

3,

1999

Additional information can be obtained by contacting the
Texas Department of Health, Bureau of Food and Drug Safety,
1100 West 49th Street, Austin, Texas 78756. The telephone
number is (512) 719-0237.
SCHEDULES
Nomenclature: Controlled substances listed in these schedules
are included by whatever official, common, usual, chemical,
or trade name they may be designated.
SCHEDULE I
Schedule I consists of:
• Schedule I opiates
the following opiates, including their isomers, esters,
ethers, salts, and salts of isomers, esters, and ethers,

(18) Ethylamine Analog of Phencyclidine (some trade or
other names: N-ethyl-1-phenylcyclohexylamine;
(1-phenylcyclohexyl) ethylamine;
N-(1-phenylcyclohexyl)-ethylamine; cyclohexamine; PCE) ;
(19) Ibogaine (some trade or other names:
7-Ethyl-6,6-beta,7,8,9,10,12,13-octahydro-2-methoxy-6,9-met
hano-5H-pyrido[lf,21:1, 2] azepino [5, 4-b] indole;
tabernanthe iboga);
(20) Lysergic acid diethylamide;
(21) Marihuana;
(22) Mescaline;
(23) N-ethyl-3-piperidyl benzilate;
(24) N-methyl-3-piperidyl benzilate;
(25) Parahexyl (some trade or other names:
3-Hexyl-l-hydroxy-7,8,9,10-tetrahydro-6,6,9-trimethyl-6H-di
benzo [b,d] pyran; Synhexyl);
(26) <Peyote>, unless unharvested and growing in its natural
state, meaning all parts of the plant classified botanically
as Lophophora, whether growing or not, the seeds of the
plant, an extract from a part of the plant, and every
compound, manufacture, salt, derivative, mixture, or
preparation of the plant, its seeds, or extracts;
(27) Psilocybin;
(28) Psilocin;
(29) Pyrrolidine analog of phencyclidine (some trade or
other names: 1-(1-phenyl-cyclohexyl)-pyrrolidine, PCPy, PHP);
(30) Tetrahydrocannabinols;
(31) Synthetic equivalents of the substances contained in
the plant Cannabis, or in the resinous extractives of that
plant, and synthetic substances, derivatives, and their
isomers with similar chemical structure and pharmacological
activity such as: delta-1 cis or trans tetrahydrocannabinol,
and their optical isomers; delta-6 cis or trans
tetrahydrocannabinol, and their optical isomers; delta-3,4
cis or trans tetrahydrocannabinol, and its optical isomers;
(Compounds of these structures, regardless of numerical
designation of atomic positions, since nomenclature of these
substances is not internationally standardized);
(32) Thiophene analog of phencyclidine (some trade or other
names: [1-[1-(2-thienyl)cyclohexyl] piperidine; 2-thienyl
analog of phencyclidine; TPCP); and
(33) 1-[1-(2-thienyl)cyclohexyl]pyrrolidine
other names: TCPy);

(some trade or
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Texas Statutes
HEALTH AND SAFETY CODE
TITLE 6. FOOD, DRUGS, ALCOHOL, AND HAZARDOUS SUBSTANCES
SUBTITLE C. SUBSTANCE ABUSE REGULATION AND CRIMES
CHAPTER 481. TEXAS CONTROLLED SUBSTANCES ACT
SUBCHAPTER D. OFFENSES AND PENALTIES
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HEALTH £ SAFETY. Exemptions

(a) The provisions of this chapter relating to the possession
and distribution of peyote> do not apply to the use of <peyote by a
member of the Native American Church in bona fide religious
ceremonies of the church. However, a person who supplies the
substance to the church must register and maintain appropriate
records of receipts and disbursements in accordance with rules
adopted by the director. An exemption granted to a member of the
Native American Church under this section does not apply to a
member with less than 25 percent Indian blood.
(b) The provisions of this chapter relating to the possession
of denatured sodium pentobarbital do not apply to possession by
personnel of a humane society or an animal control agency for the
purpose of destroying injured, sick, homeless, or unwanted
animals if the humane society or animal control agency is
registered with the Federal Drug Enforcement Administration. The
provisions of this chapter relating to the distribution of
denatured sodium pentobarbital do not apply to a person
registered as required by Subchapter C, who is distributing the
substance for that purpose to a humane society or an animal
control agency registered with the Federal Drug Enforcement
Administration.
(c) A person does not violate Section 481.113,
481.116, 481.121,
or 481.125 if the person possesses or delivers
tetrahydrocannabinols or their derivatives, or drug paraphernalia
to be used to introduce tetrahydrocannabinols or their
derivatives into the human body, for use in a federally approved
therapeutic research program.
(d) The provisions of this chapter relating to the possession
and distribution of anabolic steroids do not apply to the use of
anabolic steroids that are administered to livestock or poultry.
Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1, 1989. Amended
by Acts 1989, 71st Leg., ch. 1100, § 5.03(d), eff. Sept. 1, 1989.
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Idaho Statutes
TITLE 37 FOOD, DRUGS, AND OIL
CHAPTER 27 UNIFORM CONTROLLED SUBSTANCES
Article IV
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37-2732A.

[Next Document in Book]

Sacramental use of peyote> permitted. —

The criminal sanctions provided in this chapter do not apply to
that plant of the genus Lophophora Williamii commonly known as
<peyote> when such controlled substance is transported, delivered
or possessed to be used as the sacrament in religious rites of a
bona fide native American religious ceremony conducted by a bona
fide religious organization; provided, that this exemption shall
apply only to persons of native American descent who are members
or eligible for membership in a federally recognized Indian
tribe. Use of <peyote> as a sacrament in religious rites shall be
restricted to Indian reservations as defined in subsection (2) of
section 63-3622Z, Idaho Code. A person transporting, possessing
or distributing <peyote> in this state for religious rites shall
have on their person a tribal enrollment card, a card identifying
the person as a native American church member and a permit issued
by a bona fide religious organization authorizing the
transportation, possession and distribution of <peyote for
religious rites.
[I.C., § 37-2732A, as added by 1991, ch. 125, § 1, p. 278.]
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Revised Code of Washington
TITLE 69 RCW FOOD, DRUGS, COSMETICS, AND POISONS
CHAPTER 69.50 RCW UNIFORM CONTROLLED SUBSTANCES ACT
ARTICLE II STANDARDS AND SCHEDULES

[Previous Document in Book]
RCW 69.50.204

[Next Document in Book]

Schedule I.

Unless specifically excepted by state or federal law or regulation
or more specifically included in another schedule, the following
controlled substances are listed in Schedule I:
(a) Any of the following opiates, including their isomers, esters,
ethers, salts, and salts of isomers, esters, and ethers whenever the
existence of these isomers, esters, ethers, and salts is possible within
the specific chemical designation:
(1) Acetyl-alpha-methylfentanyl
(N-[1-(l-methyl-2-phenethyl)-4-piperidinyl]-N-phenylacetamide);
(2) Acetylmethadol;
(3) Allylprodine;
(4) Alphacetylmethadol;
(5) Alphameprodine;
(6) Alphamethadol;
(7) Alpha-methylfentanyl (N-[1-(alpha-methyl-beta-phenyl)
ethyl-4-piperidyl] propionanilide);
(1-(l-methyl-2-phenylethyl)-4-(N-propanilido) piperidine);
(8) Alpha-methylthiofentanyl (N-[l-methyl-2-(2-thienyl)
ethyl-4-piperidinyl]-N-phenylpropanamide) ;
(9) Benzethidine;
(10) Betacetylmethadol;
(11) Beta-hydroxyfentanyl
(N-[1-(2-hydroxy-2-phenethyl)-4-piperidinyl]-N-phenylpropanamide) ;
(12) Beta-hydroxy-3-methylfentanyl

some trade or other names:

N-[1-(2-hydrox-2-phenethyl)-3-methyl-4-piperidinyl]-N-phenylpropanamide;
(13) Betameprodine;
(14) Betamethadol;
(15) Betaprodine;
(16) Clonitazene;
(17) Dextromoramide;

azepino (5,4-b) indole; Tabernanthe iboga;
(13) Lysergic acid diethylamide;
(14) Marihuana or marijuana;
(15) Mescaline;
(16) Parahexyl-7374: Some trade or other names:
3-Hexyl-l-hydroxy-7, 8, 9, 10-tetrahydro-6, 6, 9-trimethyl-6H-dibenzo
[b,d]pyran; synhexyl;
(17) Peyote, meaning all parts of the plant presently classified
botanically as Lophophora Williamsii Lemaire, whether growing or not, the
seeds thereof, any extract from any part of such plant, and every
compound, manufacture, salts, derivative, mixture, or preparation of such
plant, its seeds, or extracts; (interprets 21 U.S.C. § 812 (c),
Schedule I (c)(12));
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2000

"An Act relating to controlled> <substances> and to the possession of certain
chemicals; and providing for an effective date."
HOUSE BILL NO. 3
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
Section 1. AS 11.71.020(a) is amended to read:
(a) Except as authorized in AS 17.30, a person commits the crime of
misconduct involving a <controlled> <substance> in the second degree if
the person
(1) manufactures or delivers any amount of a schedule IA <controlled>
<substance> or possesses any amount of a schedule IA <controlled>
<substance> with intent to manufacture or deliver;
(2) manufactures any material, compound, mixture, or preparation
that contains
(A) methamphetamine, or its salts, isomers, or salts of
isomers/ or
(B) an immediate precursor of methamphetamine, or its
salts, isomers, or salts of isomers;
(3) possesses an immediate precursor of methamphetamine, or the
salts, isomers, or salts of isomers of the immediate precursor of
methamphetamine, with the intent to manufacture any material compound,
mixture, or preparation that contains methamphetamine, or its salts,
isomers, or salts of isomers; or
(4) possesses a listed chemical with intent to manufacture any
material, compound, mixture, or preparation that contains
(A) methamphetamine, or its salts, isomers, or salts of
isomers; or
(B) an immediate precursor of methamphetamine, or its
salts, isomers, or salts of isomer.
Sec.

2. AS 11.71.020 is amended by adding a new subsection to read:

(c) In this section, "listed chemical" means a chemical described under
AS 11.71.200.
Sec.

3. AS 11.71.030(a) is amended to read:

(a) Except as authorized in AS 17.30, a person commits the crime of
misconduct involving a <controlled> <substance> in the third degree if
the person
(1) under circumstances not proscribed under AS 11.71.020(a)(2) —
(4), manufactures or delivers any amount of a schedule IIA or IIIA

<controlled> <substance> or possesses any amount of a schedule IIA or
IIIA <controlled> <substance> with intent to manufacture or deliver;
(2) delivers any amount of a schedule IVA, VA, or VIA <controlled>
<substance> to a person under 19 years of age who is at least three
years younger than the person delivering the substance; or
(3) possesses any amount of a schedule IA or IIA <controlled>

<substance>

(A) with reckless disregard that the possession occurs
(i) on or within 500 feet of school grounds; or
(ii) at or within 500 feet of a recreation or youth center;
or
(B) on a school bus.
Sec. 4. AS 11.71.170(b) is amended by adding a new paragraph to read:
(29) ketamine hydrochloride;
Sec. 5. AS 11.71.195 is amended to read:
Sec. 11.71.195. Exempted drugs. Except as otherwise provided in this
chapter, a [A] substance the manufacture, distribution, dispensing,
or possession of which is explicitly exempt from criminal penalty
under federal law is exempt from the application of this chapter and
AS 17.30. This exemption includes any substances that [WHICH] may,
under 21 U.S.C. § 301-392 (Food, Drug, and Cosmetic A c t ) , be lawfully
sold over the counter without a prescription. This exemption also
includes those substances listed in 21 C.F.R. Sec. 1308.22 on April 1, 1980.
Sec. 6. AS 11.71 is amended by adding a new section to article 2 to read:
Sec. 11.71.200. Listed chemicals. Listed chemicals are chemicals that are
used in manufacturing a <controlled> <substance in violation of AS
11.71. Listed chemicals include
(1

anthranilic acid, its esters, and its salts;

(2

benzaldehyde;

(3

benzyl cyanide;

(4

ephedrine, its salts, optical isomers, and salts of optical isomers;

(5

ergonovine and its salts;

(6

ergotamine and its salts;

(7

N-acetylanthranilic acid, its esters, and its salts;

(8

nitroethane;

(9 norpseudoephedrine, its salts, optical isomers, and salts of optical
isomers;
(10) phenylacetic acid, its esters, and its salts;

Alaska Statutes
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IIA.

(a) A substance shall be placed in schedule IIA if it is found under
AS 11.71.120(c) to have a degree of danger or probable danger to a
person or the public which is less than substances listed in schedule
IA, but higher than substances listed in schedule IIIA.
(b) Schedule IIA includes, unless specifically excepted or unless
listed in another schedule, any material, compound, mixture, or
preparation which contains any quantity of the following hallucinogenic
substances, or which contains any of its salts, isomers, whether
optical, position, or geometric, or salts of isomers whenever the
existence of these salts, isomers, or salts of isomers is possible
within the specific chemical designation:
(1) 4-bromo-2, 5-dimethoxy-amphetamine, also known as 4-bromo-2,
5-dimethoxy-a-methylphenethylamine and 4-bromo-2, DMA;
(2) 2,5-dimethoxyamphetamine, also known as
2, 5-dimethoxy-a-methylphenethylamine and 2,5-DMA;
(3) 4-methoxyamphetamine, also known as
4-methoxy-a-methylphenethylamine and paramethoxyamphetamine, PMA;
(4) 5-methoxy-3,4-methylenedioxy-amphetamine;
(5) 4-methyl-2,5-dimethoxy-amphetamine, also known as
4-methyl-2,5-dimethoxy-a-methylphenethylamine;
(6) 3,4-methylenedioxy amphetamine;
(7) 3,4,5-trimethoxy amphetamine;
(8) bufotenine, also known as 3-(B-dimethylaminoethyl)-5-hydroxyindole,
3-(2-dimethylaminoethyl)-5-indolol, N,
N-dimethylserotonin; 5-hydroxy-N, N-dimethyltryptamine, and mappine;
(9) diethyltryptamine, also known as N, N-diethyltryptamine and DET;
(10) dimethyltryptamine, also known as DMT;
(11) ibogaine, also known as 7-ethyl-6, 6B, 7, 8, 9, 10, 12,
13-octahydro-2-methoxy-6, 9-methano-5H-pyrido [1 ! ,2 ! : 1, 2 ] azepino
[5, 4-b] indole and tabernanthe iboga;
(12) lysergic acid diethylamide, also known as LSD;
(13) mescaline;
(14) n-ethyl-3-piperidyl benzilate;

(15) n-methyl-3-piperidyl

benzilate;

(16) peyote;
(17) analogs of phencyclidine

(PCP),

including:

(A) ethylamine analog, also known by some trade or other names as
follows: N-ethyl-1-phenylcyclohexylamine
(1-phenylcyclohexyl)-ethylamine, N-(1-phenylcyclohexyl)ethylamine,
cyclohexamine, PCE;
(B) pyrrolidine analog, also known by some trade or other names as
follows: 1-(1-phenylcyclohexyl)-pyrrolidine, PCPY, PHP;
(C) thiophene analog, also known as 1-[1-(2-thienyl)
cyclohexyl]piperidine and 2-thienylanalog of phencyclidine, TPCP, and
TCP;
(D) 1-[1-(2-thienyl)-cyclohexyl]-pyrrolidine,

also known as TCPy;

(18) psilocybine;
(19) psilocyn;
(20) 3,4-methylenedioxymethamphetamine

(MDMA).

(c) Schedule IIA includes cocaine or coca leaves, and any salt,
compound, derivative, mixture, isomer, ester, ether, or preparation of
cocaine or coca leaves produced directly or indirectly by extraction
from coca leaves, or independently by means of chemical synthesis, or
by a combination of extraction and chemical synthesis, including the
isomers, salts, and salts of isomers of cocaine and other derivatives
of coca leaves whenever the existence of these esters, ethers, isomers
or salts is possible, but does not include decocainized coca leaves or
extractions of coca leaves which do not contain cocaine or ecgonine.
(d) Schedule IIA includes, unless specifically excepted or unless
listed in another schedule, any material, compound, mixture, or
preparation which contains any quantity of the following substances
having a depressant effect on the central nervous system, including
their salts, isomers, and salts of isomers whenever the existence of
these salts, isomers, and salts of isomers is possible within the
specific chemical designation:
(1) amobarbital;
(2) mandrix or mandrax;
(3) mecloqualone;
(4) methaqualone;
(5) pentobarbital;
(6) phencyclidine, also known as PCP;
(7) secobarbital.
(e) Schedule IIA includes, unless specifically excepted or unless
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124.204.
Schedule I — substances included
[**Update notice: The section has been amended by
SENATE FILE 433 OF THE 79TH GENERAL ASSEMBLY - 2001 SESSION]
1. Schedule I shall consist of the drugs and other substances,
by whatever official name, common or usual name, chemical name,
or brand "name designated, listed in this section.
2. Opiates. Unless specifically excepted or unless listed in
another schedule, any of the following opiates, including their
isomers, esters, ethers, salts, and salts of isomers, esters, and
ethers, whenever the existence of these isomers, esters, ethers
and salts is possible within the specific chemical designation:
a. Acetylmethadol.
b. Allylprodine.
c. Alphacetylmethadol (except levo-alphacetylmethadol also known
as levo-alpha-acetylmethadol, levomethadyl acetate, or LAAM).
d. Alphameprodine.
e. Alphamethadol.
f. Alpha-Methylfentanyl (N-(1-(alpha-methyl-beta-phenyl)
ethyl-4-piperidyl)propionanilide;
1-(l-methyl-2-phenylethyl)-4-(N-propanilido)piperidine).
g. Benzethidine.
h. Betacetylmethadol.
i. Betameprodine.
j. Betamethadol.
k. Betaprodine.
1. Clonitazene.
m. Dextromoramide.
n. Difenoxin.
o. Diampromide.
p. Diethylthiambutene.

g. Metheathinone. Some other names: 2-(methylamino)-propiophenone;
alpha-(methylamino)propiophenone; 2-(methylamino)-1-phenylpropan-lone; alpha-N-methylaminopropiophenone; monomethylpropion; ephedrone;
N-methylcathinone; methylcathinone; AL-464; AL-422; AL-463; and UR1432.
7. Exclusions. This section does not apply to marijuana,
tetrahydrocannabinols or chemical derivatives of
tetrahydrocannabinol when utilized for medicinal purposes
pursuant to rules of the state board of pharmacy examiners.
8. <Peyote>. Nothing in this chapter shall apply to <peyote> when
used in bona fide religious ceremonies of the Native American
Church; however, persons supplying the product to the church
shall register, maintain appropriate records of receipts and
disbursements of <peyote, and otherwise comply with all applicable
requirements of this chapter and rules adopted pursuant thereto.
9. Other materials. Any material, compound, mixture, or
preparation which contains any quantity of the following
substances:
a. N-[l-benzyl-4-piperidyl]-N-phenylpropanamide
(denzylfentanyl), its optical isomers, salts and salts of
isomers.
b. N-[1-(2-thienyl)methyl-4-piperidyl]-N-phenylpropanamide
(thenylfentanyl), its optical isomers, salts and salts of
isomers.
Amended by Acts 2000 (78 G.A.) ch. 1140, §§ 2 to 4.
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Special exempt persons — Native American Church

The listing of mescaline as a controlled dangerous substance
in Schedule I of the Uniform Controlled Dangerous Substances
Act does not apply to the non-drug use of the peyote> cactus in
bona-fide religious ceremonies of the Native American Church,
and members of the Native American Church so using the <peyote>
cactus are exempt from registration with the Oklahoma State
Bureau of Narcotics and Dangerous Drugs Control. Any person
who produces <peyote> cactus for, or distributes the <peyote
cactus to, the Native American Church of the State of
Oklahoma, however, is required to obtain registration annually
as a distributor and to comply with all other requirements of
the Uniform Controlled Dangerous Substances Act and OAC 475.
[Source: Added at 18 Ok Reg 2218, eff 6-11-2001]
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34-20B-14
Any material, compound, mixture or preparation which contains
any quantity of the following hallucinogenic substances, their
salts, isomers, and salts of isomers, is included in Schedule I,
unless specifically excepted, whenever the existence of such
salts, isomers, and salts of isomers is possible within the
specific chemical designation:
(1) Bufotenine
(2) Diethyltryptamine
(3) Dimethyltryptamine
(4) 5-methoxy-N, N-Dimethyltryptamine
(5) 5-methoxy-3, 4-methylenedioxy amphetamine
(6) 4-bromo-2, 5-dimethoxyamphetamine
(7) 4-methoxyamphetamine
(8) 4-methoxymethamphetamine
(9) 4-methyl-2, 5-dimethoxyamphetamine
(10) Hashish and hash oil
(11) Ibogaine
(12) Lysergic acid diethylamide
(13) Mescaline
(14) N-ethyl-3-piperidyl benzilate
(15) N-methyl-3-piperidyl benzilate
(16) 1-[-(2-thienyl)cyclohexyl] piperdine
(17) Peyote, except that when used as a sacramental in services
of the native American church in a natural state which is
unaltered except for drying or curing and cutting or
slicing, it is hereby excepted.
(18) Psilocybin
(19) Psilocyn
(20) Tetrahydrocannabinol, other than that which occurs in

marijuana in its natural and unaltered state
(21)

3, 4, 5-trimethoxy amphetamine

(22)

3, 4-methylenedioxy amphetamine

(23)

3-methoxyamphetamine

(24)

2, 5-dimethoxyamphetamine

(25)

2-methoxyamphetamine

(26)

2-methoxymethamphetamine

(27)

3-methoxymethamphetamine

(28)

Phencyclidine

(29)

3, 4-methylenedioxymethamphetamine (MDMA)

(30)

3, 4-methylenedioxy-N-ethylamphetamine

(31)

N-hydroxy-3, 4-methylenedioxyamphetamine

(32)

4-methylaminorex (also known as
2-Amino-4-methyl-5-phenyl-2-oxazoline)

(33)

2,5 Dimethoxy-4-ethylamphetamine

(34)

N, N-Dimethylamphetamine

(35)

1-[1-(2-thienyl)cyclohexyl]pyrrolidine

(36)

Aminorex

(37)

Cathinone

(38)

Methcathinone

(39)

2,5-Dimethoxy-4-ethylamphetamine (DOET)

(40)

Alpha-ethyltryptamine

(41)

4-Bromo-2,5-dimethoxy phenethylamine.

Source: SL 1970, ch 229, § 8(a)(1); SDCL Supp, § 39-17-57; SL
1973, ch 259; 1976, ch 158, §§ 42-12, 42-13; 1977, ch 315, §
3; 1979, ch 238, § 1; 1987, ch 255, § 2; 1988, ch 282, § 2; 1989,
ch 293, § 2; 1990, ch 270, § 1, 1993, ch 247, § 1; 1994, ch 278,
§ 2.
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Native> <American> <Church> <exemption.

This chapter does not apply to the nondrug use of peyote and mescaline
in the bona fide religious ceremonies of the Native American Church.
History: 1971 c. 219; 1995 a. 448 s. 153; Stats. 1995 s. 961.115.
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152.02 Schedules of controlled substances; administration of
chapter.
Subdivision 1. Five schedules. There are established five
schedules of controlled substances, to be known as Schedules I,
II, III, IV, and V. Such schedules shall initially consist of the
substances listed in this section by whatever official name,
common or usual name, chemical name, or trade name designated.
Subd. 2. Schedule I. The following items are listed in Schedule
I:
(1) Any of the following substances, including their isomers,
esters, ethers, salts, and salts of isomers, esters, and ethers,
unless specifically excepted, whenever the existence of such
isomers, esters, ethers and salts is possible within the specific
chemical designation: Acetylmethadol; Allylprodme;
Alphacetylmethadol; Alphameprodme; Alphamethadol; Benzethidme;
Betacetylmethadol; Betameprodme; Betamethadol; Betaprodine;
Clonitazene; Dextromoramide; Dextrorphan; Diampromide;
Diethyliambutene; Dimenoxadol; Dimepheptanol; Dimethyliambutene;
Dioxaphetyl butyrate; Dipipanone; Ethylmethylthiambutene;
Etonitazene; Etoxeridme; Furethidme; Hydroxypethidme;
Ketobemidone; Levomoramide; Levophenacylmorphan; Morpheridme;
Noracymethadol; Norlevorphanol; Normethadone; Norpipanone;
Phenadoxone; Phenampromide; Phenomorphan; Phenoperidme;
Piritramide; Proheptazme; Properldme; Racemoramide;
Trimeperidine.
(2) Any of the following opium derivatives, their salts,
isomers and salts of isomers, unless specifically excepted,
whenever the existence of such salts, isomers and salts of isomers
is possible within the specific chemical designation: Acetorphme;
Acetyldihydrocodeine; Acetylcodone; Benzylmorphme; Codeine
methylbromide; Codeme-N-Oxide; Cyprenorphine; Desomorphine;
Dihydromorphme; Etorphme; Heroin; Hydromorphmol;
Methyldesorphine; Methylhydromorphine; Morphine methylbromide;
Morphine methylsulfonate; Morphme-N-Oxide; Myrophine;
Nicocodeine; Nicomorphme; Normorphine; Pholcodme; Thebacon.
(3) Any material, compound, mixture or preparation which
contains any quantity of the following hallucinogenic substances,
their salts, isomers and salts of isomers, unless specifically
excepted, whenever the existence of such salts, isomers, and salts
of isomers is possible within the specific chemical designation:
3,4-methylenedioxy amphetamine; 3,4-methylenedioxymethamphetamme;
4-bromo-2,5-dimethoxyamphetamine; 2,5-dimethoxyamphetamine;
4-methoxyamphetamme; 5-methoxy-3, 4-methylenedioxy amphetamine;
Bufotenme; Diethyltryptamme; Dimethyltryptamme;
3,4,5-trimethoxy amphetamine; 4-methyl-2, 5-dimethoxyamphetamme;
Ibogaine; Lysergic acid diethylamide; marijuana; Mescaline;
N-ethyl-3-pipendyl benzilate; N-methyl-3-pipendyl benzilate;

Psilocybin; Psilocyn; Tetrahydrocannabinols; 1-(1-(2-thienyl)
cyclohexyl) piperidine; n-ethyl-1-phenyl-cyclohexylamine;
1-(1-phenylcyclohexyl) pyrrolidine.
(4) Peyote>, providing the listing of <peyote> as a controlled
substance in schedule I does not apply to the nondrug use of
<peyote> in bona fide religious ceremonies of the American Indian
Church, and members of the American Indian Church are exempt from
registration. Any person who manufactures <peyote> for or
distributes <peyote to the American Indian Church, however, is
required to obtain federal registration annually and to comply
with all other requirements of law.
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Peyote> delivered, possessed or used for religious sacramental

Nothing in this act shall be construed to prohibit the delivery,
possession or use of <peyote in natural form, when delivered, possessed or
used for bona fide religious sacramental purposes by members of the
Native American Church of Wyoming.
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Schedule I .

(1) A substance shall be added to schedule I by the general
assembly when:
(a) The substance has high potential for abuse;
(b) The substance has no currently accepted medical use in
treatment in the United States; and
(c) The substance lacks accepted safety for use under medical
supervision.
(2) Unless specifically excepted by Colorado or federal law or
Colorado or federal regulation or more specifically included in
another schedule, the following controlled substances are listed
in schedule I:
(a) Any of the following synthetic opiates, including any
isomers, esters, ethers, salts, and salts of isomers, esters, and
ethers of them that are theoretically possible within the
specific chemical designation:
(I) Acetyl-alpha-methylfentanyl
(N-[1-(l-methyl-2-phenethyl)-4-piperidinyl]-N-phenylacetamide);
(II) Acetylmethadol;
(III) Allylprodine;
(IV) Alphacetylmethadol;
(V) Alphameprodine;
(VI) Alphamethadol;
(VII) Alpha-methylfentanyl (N-[1-(alpha-methyl-beta-phenyl)
ethyl-4-piperidyl] propionanilide;
1-(l-methyl-2-phenylethyl)-4-(N-propanilido) piperidine);
(VIII) Alpha-methylthiofentanyl (N-[l-methyl-2-(2-thienyl)
ethyl-4-piperidinyl]-N-phenylpropanamide);
(IX) Benzethidine;
(X) Betacetylmethadol;
(XI) Beta-hydroxyfentanyl
(N-[1-(2-hydroxy-2-phenethyl)-4-piperidinyl]-N-phenylpropanamide);

(X) Diethyltryptamine (Some trade or other names:
N,N-Diethyltryptamine; D E T . ) ;
(XI) Dimethyltryptamine

(Some trade or other names: D M T . ) ;

(XII) Ibogaine (Some trade and other names:
(7-Ethyl-6,6B,7,8,9,10,12,13-octahydro-2-methoxy-6,9-methano-5H-pyrido
[!', 2 f :l,2] azepine [5,4-b] indole; Tabernanthe i b o g a . ) ;
(XIII) Lysergic acid diethylamide;
(XIV) Mescaline;
(XV) Parahexyl

(Some trade or other names:

3-Hexyl-l-hydroxy-7,8,9,10-tetrahydro-6,6,9-trimethyl-6H-dibenzo[b,d]pyran;
Synhexyl. ) ;
(XVI) Peyote (Meaning all parts of
botanically as Lophophora williamsii
not, its seeds, any extract from any
compound, salt, derivative, mixture,
or its seeds or extracts);

the plant classified
Lemaire, whether growing or
part of the plant, and every
or preparation of the plant,

(XVII) N-ethyl MDA;
(XVIII) N-ethyl-3-piperidyl benzilate;
(XIX) N-hydroxy MDA;
(XX) N-methyl-3-piperidyl benzilate;
(XXI) Psilocybin;
(XXII) Psilocyn;
(XXIII) Tetrahydrocannabinols;
(XXIV) Ethylamine analog of phencyclidine (Some trade or other
names: N-ethyl-1-phenylcyclohexylamine, (1-phenylcyclohexyl)
ethylamine, N-(1-phenylcyclohexl) ethylamine, cyclohexamine,
PCE.);
(XXV) Pyrrolidine analog of phencyclidine (Some trade or other
names: 1-(1-phenylcyclohexyl)-pyrrolidine, PCPy, P H P . ) ;
(XXVI) Thiophene analog of phencyclidine (Some trade or other
names: 1-]1-(2-thienyl)-cyclohexyl-piperidine, 2-thienyl analog
of phencyclidine, TPCP, T C P . ) ;
(XXVII) TCPy.
(d) Any material, compound, mixture, or preparation containing
any quantity of the following substances having a depressant
effect on the central nervous system, including any salts,
isomers, and salts of isomers of them that are theoretically
possible within the specific chemical designation:
(I) Mecloqualone;
(II) Methaqualone.
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Exemptions.

(1) The provisions of section 18-18-414 shall not apply to:
(a) Agents of persons licensed under part 3 of article 22 of
title 12, C.R.S., or under part 3 of this article, acting within
the provisions of their licenses; or
(b) Officers or employees of appropriate agencies of federal,
state, or local governments acting pursuant to their official
duties; or
(c) A student who is in possession of an immediate precursor who
is enrolled in a chemistry class for credit at an institution of
higher education, or a work study student, a teaching assistant,
a graduate assistant, or a laboratory assistant, if such
student's or technician's use of the immediate precursor is for a
bona fide educational purpose or research purpose and if the
chemistry department of the institution of higher education
otherwise possesses all the necessary licenses required by the
department.
(2) All combination drugs that are exempted by regulation of the
attorney general of the United States department of justice,
pursuant to section 1006(b) of Public Law 91-513 (84 Stat.
1236), known as the "Comprehensive Drug Abuse Prevention and
Control Act of 1970", on or after July 1, 1981, are exempted from
the provisions of part 3 of article 22 of title 12, C.R.S., and
from the provisions of part 3 of this article.
(3) The provisions of this part 4 do not apply to peyote if said
controlled substance is used in religious ceremonies of any bona
fide religious organization.
(4) The provisions of section 12-22-318, C.R.S., shall not apply
to a practitioner authorized to prescribe with respect to any
controlled substance which is listed in schedule III, IV, or V of
part 2 of this article and which is manufactured, received, or
dispensed by him in the course of his professional practice
unless he dispenses, other than by direct administration, any
such controlled substance to his patients and they are charged
therefor either separately or together with charges for other
professional services or unless he regularly engages in
dispensing any such controlled substance to his patients.
(5) The exemptions set forth in this section shall be available
as a defense to any person accused of violating the provisions of
section 18-18-414.
(6) It shall not be necessary for the state to negate any

exemption or exception in this part 4 or in part 3 of article 22
of title 12, C.R.S., or in part 3 of this article in any
complaint, information, indictment, or other pleading or in any
trial, hearing, or other proceeding under this part 4. The burden
of proof of any such exemption or exception is upon the person
claiming it.
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New Mexico Statutes
Cl New Mexico Statutes
Q CHAPTER 30 Criminal Offenses
Q ARTICLE 31 Controlled Substances
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30-31-6
The following controlled substances are included in Schedule I:
A. any of the following opiates, including their isomers,
esters, ethers, salts and salts of isomers, esters and ethers,
unless specifically exempted, whenever the existence of these
isomers, esters, ethers and salts is possible within the specific
chemical designation:
(1) acetylmethadol;
(2) allylprodine;
(3) alphacetylmethadol;
(4) alphameprodine;
(5) alphamethadol;
(6) benzethidine;
(7) betacetylmethadol;
(8) betameprodine;
(9) betamethadol;

(10 betaprodine;
(11

clonitazene;

(12

dextromoramide;

(13

dextrorphan;

(14 ) diampromide;
(15 ) diethylthiambutene;
(16 ) dimenoxadol;
(17 ) dimepheptanol;
(18 ) dimethylthiambutene;
(19

dioxaphetyl butyrate;

(20 ) dipipanone;
(21

ethylmethylthiambutene

(22) etonitazene;

(23 ) etoxeridine;
(24 ) furethidine;
(25 ) hydroxypethidine;
(26 ) ketobemidone;
(27 ) levomoramide;
(28

levophenacylmorphan;

(29 ) morpheridine;
(30

noracymethadol ;

(31 ) norlevorphanol;
(32

normethadone;

(33

norpipanone;

(34

phenadoxone;

(35) phenampromide;
(36) phenomorphan;
(37) phenoperidine;
(38) piritramide;
(39) proheptazine;
(40) properidine;
(41) racemoramide; and
(42) trimeperidine;
B. any of the following opium derivatives, their salts,
isomers and salts of isomers, unless specifically exempted,
whenever the existence of these salts, isomers and salts of
isomers is possible within the specific chemical designation:
(1) acetorphine;
(2) acetyldihydrocodeine;
(3) benzylmorphine;
(4) codeine methylbromide;
(5) codeine-N-oxide;
(6) cyprenorphine;

(7) desomorphine;
(8) dihydromorphine;
(9) etorphine;

(10

heroin;

(11

hydromorphinol;

(12 methyldesorphine;
(13 methyldihydromorphine;
(14

morphine methylbromide;

(15 morphine methylsulfonate;
(16 morphine-N-oxide;
(17 myrophine;
(18

nicocodeine;

(19

nicomorphine;

(20

normorphine;

(21 pholcodine; and
(22

thebacon;

C. any material, compound, mixture or preparation which
contains any quantity of the following hallucinogenic substances,
their salts, isomers and salts of isomers, unless specifically
exempted, whenever the existence of these salts, isomers and
salts of isomers is possible within the specific chemical
designation:
(1) 3,4-methylenedioxy

amphetamine;

(2) 5-methoxy-3,4-methylenedioxy
(3) 3,4,5-trimethoxy

amphetamine;

amphetamine;

(4) bufotenine;
(5) diethyltryptamine;
(6) dimethyltryptamine;
(7) 4-methyl-2,5-dimethoxy

amphetamine;

(8) ibogaine;
(9) lysergic acid diethylamide;
(10) marijuana;
(11) mescaline;

(12) peyote>, except as otherwise provided in the Controlled
Substances Act;
(13) N-ethyl-3-piperidyl benzilate;
(14) N-methyl-3-piperidyl benzilate;
(15) psilocybin;
(16) psilocyn;
(17) tetrahydrocannabinols; and
(18) hashish;
D. the enumeration of <peyote> as a controlled substance does
not apply to the use of <peyote> in bona fide religious ceremonies
by a bona fide religious organization, and members of the
organization so using <peyote> are exempt from registration. Any
person who manufactures <peyote> for or distributes <peyote to the
organization or its members shall comply with the federal
Comprehensive Drug Abuse Prevention and Control Act of 1970 and
all other requirements of law;
E. the enumeration of marijuana, tetrahydrocannabinols or
chemical derivatives of tetrahydrocannabinol as Schedule I
controlled substances does not apply to the use of marijuana,
tetrahydrocannabinols or chemical derivatives of
tetrahydrocannabinol by certified patients pursuant to the
Controlled Substances Therapeutic Research Act.
History: 1953 Comp., § 54-11-6, enacted by Laws 1972, ch. 84,
§ 6; 1978, ch. 22, § 8.
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Nevada Statutes
Q Nevada Statutes
Q Title 40 — PUBLIC HEALTH AND SAFETY
Q CHAPTER 453 — CONTROLLED SUBSTANCES
[Previous Document in Book]
NRS 453.541
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Sacramental use of peyote> permitted.

The criminal sanction provided in NRS 453.011 to 453.552,
inclusive, does not apply to that plant of the genus Lophophora
commonly known as <peyote when such drug is used as the sacrament
in religious rites of any bona fide religious organization.
(Added to NRS by 1971, 2025; A 1973, 1217; 2001, 1062)
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Nevada Statutes
Q Nevada Statutes
Q Title 40 — PUBLIC HEALTH AND SAFETY
Q CHAPTER 453 — CONTROLLED SUBSTANCES
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NRS 453.011
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Short title; purpose.

1. NRS 453.011 to 453.348, inclusive, may be cited as the
Uniform Controlled Substances Act.
2. The Uniform Controlled Substances Act (1990) is substituted
in a continuing way for the provisions of NRS 453.011 to 453.348,
inclusive, except as those provisions are specifically amended.
(Added to NRS by 1971, 1999; A 1987, 1653; 1991, 1648)

[Previous Document in Book]

[Next Document in Book]

Copyright © 2002 Loislaw.com. Inc. All Rights Reserved

Tab 12

Oregon Statutes
Q Oregon Statutes
Q TITLE 37 A L C O H O L I C LIQUORS; C O N T R O L L E D S U B S T A N C E S ; D R U G S
Q Chapter 475 Controlled Substances; Illegal Drug Cleanup; Paraphernalia; Precursors
Q PENALTIES
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4 75.992 Prohibited acts generally; penalties; affirmative defense for
certain peyote> uses.
(1) Except as authorized by ORS 475.005 to 475.285 and 475.940 to
475.999, it is unlawful for any person to manufacture or deliver a
controlled substance. Any person who violates this subsection with
respect to:
(a) A controlled substance in Schedule I, is guilty of a Class
A felony.
(b) A controlled substance m
B felony.

Schedule II, is guilty of a Class

(c) A controlled substance in Schedule III, is guilty of a Class
C felony.
(d) A controlled substance in Schedule IV, is guilty of a Class
B misdemeanor.
(e) A controlled substance in Schedule V, is guilty of a Class
C misdemeanor.
(2) Notwithstanding the placement of marijuana in a schedule of
controlled substances under ORS 475.005 to 475.285 and 475.940 to
475.999:
(a) Any person who delivers marijuana for consideration is guilty
of a Class B felony.
(b) Any person who delivers, for no consideration, less than one
avoirdupois ounce of the dried leaves, stems and flowers of the plant
Cannabis family Moraceae is guilty of a Class A misdemeanor, except that
any person who delivers, for no consideration, less than five grams of
the dried leaves, stems and flowers of the plant Cannabis family Moraceae
is guilty of a violation, punishable by a fine of not less than $500 and
not more than $1,000. Fines collected under this paragraph shall be
forwarded to the Department of Revenue for deposit in the Criminal Fine
and Assessment Account established in ORS 137.300.
(3) Except as authorized in ORS 475.005 to 475.285 and 475.940 to
475.999, it is unlawful for any person to create or deliver a counterfeit
substance. Any person who violates this subsection with respect to:
(a) A counterfeit substance in Schedule I, is guilty of a Class
A felony.
(b) A counterfeit substance in Schedule II, is guilty of a Class
B felony.

(c) A counterfeit substance in Schedule III, is guilty of a Class
C felony.
(d) A counterfeit substance in Schedule IV, is guilty of a Class
B misdemeanor.
(e) A counterfeit substance in Schedule V, is guilty of a Class
C misdemeanor.
(4) It is unlawful for any person knowingly or intentionally to possess
a controlled substance unless the substance was obtained directly from,
or pursuant to, a valid prescription or order of a practitioner while
acting in the course of professional practice, or except as otherwise
authorized by ORS 475.005 to 475.285 and 475.940 to 475.999. Any person
who violates this subsection with respect to:
(a) A controlled substance in Schedule I, is guilty of a Class
B felony.
(b) A controlled substance in Schedule II, is guilty of a Class
C felony.
(c) A controlled substance in Schedule III, is guilty of a Class
A misdemeanor.
(d) A controlled substance in Schedule IV, is guilty of a Class
C misdemeanor.
(e) A controlled substance in Schedule V, is guilty of a violation.
(f) Notwithstanding the placement of marijuana in a schedule of
controlled substances under ORS 475.005 to 475.285 and 475.940 to 475.999,
any person who knowingly or intentionally is in unlawful possession of
less than one avoirdupois ounce of the dried leaves, stems and flowers of
the plant Cannabis family Moraceae is guilty of a violation, punishable
by a fine of not less than $500 and not more than $1,000. Fines collected
under this paragraph shall be forwarded to the Department of Revenue for
deposit in the Criminal Fine and Assessment Account established under ORS
137.300.
(5) In any prosecution under this section for manufacture, possession
or delivery of that plant of the genus Lophophora commonly known as
<peyote>, it is an affirmative defense that the <peyote> is being used or is
intended for use:
(a) In connection with the good faith practice of a religious belief;
(b) As directly associated with a religious practice; and
(c) In a manner that is not dangerous to the health of the user
or others who are in the proximity of the user.
(6) The affirmative defense created in subsection (5) of this section
is not available to any person who has possessed or delivered the <peyote
while incarcerated in a correctional facility in this state.
[1977 c. 745 § 15; 1979 c. 777 § 55; 1989 c. 1075 § 3; 1991
c. 329 § 1; 1991 c. 460 §§ 4,20; 1991 c. 818 § 5; 1995 c. 440
§ 35]
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42 U.S.C. § 1996.
Native Americans

Protection and preservation of traditional religions of

On and after August 11, 1978, it shall be the policy of the
United States to protect and preserve for American Indians their
inherent right of freedom to believe, express, and exercise the
traditional religions of the American Indian, Eskimo, Aleut, and
Native Hawaiians, including but not limited to access to sites, use
and possession of sacred objects, and the freedom to worship
through ceremonials and traditional rites.
(Pub.L. 95-341, Sec. 1, Aug. 11, 1978, 92 Stat. 469.)
SHORT TITLE OF 1994 AMENDMENT
Pub.L. 103-344, Sec. 1, Oct. 6, 1994, 108 Stat. 3125, provided
that: "This Act (enacting section 1996a of this title) may be
cited as the xAmerican> <Indian> <Religious> <Freedom> <Act> Amendments of
1994!."
SHORT TITLE
Pub.L. 95-341, which enacted this section and a provision set
out as a note under this section, is popularly known as the
<American> <Indian> <Religious> <Freedom> <Act.
FEDERAL IMPLEMENTATION OF PROTECTIVE AND PRESERVATION FUNCTIONS
RELATING TO NATIVE AMERICAN RELIGIOUS CULTURAL RIGHTS AND
PRACTICES; PRESIDENTIAL REPORT TO CONGRESS
Section 2 of Pub.L. 95-341 provided that the President direct
the various Federal departments, agencies, and other
instrumentalities responsible for administering relevant laws to
evaluate their policies and procedures in consultation with native
traditional religious leaders to determine changes necessary to
preserve Native American religious cultural rights and practices
and report to the Congress 12 months after Aug. 11, 1978.
EX. ORD. NO. 13007. INDIAN SACRED SITES
Ex. Ord. No. 13007, May 24, 1996, 61 F.R. 26771, provided:
By the authority vested in me as President by the Constitution
and the laws of the United States, in furtherance of Federal
treaties, and in order to protect and preserve Indian religious
practices, it is hereby ordered:
Section 1. Accommodation of Sacred Sites, (a) In managing Federal
lands, each executive branch agency with statutory or
administrative responsibility for the management of Federal lands
shall, to the extent practicable, permitted by law, and not clearly
inconsistent with essential agency functions, (1) accommodate
access to and ceremonial use of Indian sacred sites by Indian
religious practitioners and (2) avoid adversely affecting the
physical integrity of such sacred sites. Where appropriate,
agencies shall maintain the confidentiality of sacred sites.
(b) For purposes of this order:
(i) "Federal lands" means any land or interests in land owned

by the United States, including leasehold interests held by the
United States, except Indian trust lands;
(ii) "Indian tribe" means an Indian or Alaska Native tribe,
band, nation, pueblo, village, or community that the Secretary of
the Interior acknowledges to exist as an Indian tribe pursuant to
Public Law No. 103-454, 108 Stat. 4791 (see 25 U.S.C. § 479a,
479a-l), and "Indian" refers to a member of such an Indian tribe;
and
(iii) "Sacred site" means any specific, discrete, narrowly
delineated location on Federal land that is identified by an Indian
tribe, or Indian individual determined to be an appropriately
authoritative representative of an Indian religion, as sacred by
virtue of its established religious significance to, or ceremonial
use by, an Indian religion; provided that the tribe or
appropriately authoritative representative of an Indian religion
has informed the agency of the existence of such a site.
Sec. 2. Procedures, (a) Each executive branch agency with
statutory or administrative responsibility for the management of
Federal lands shall, as appropriate, promptly implement procedures
for the purposes of carrying out the provisions of section 1 of
this order, including, where practicable and appropriate,
procedures to ensure reasonable notice is provided of proposed
actions or land management policies that may restrict future access
to or ceremonial use of, or adversely affect the physical integrity
of, sacred sites. In all actions pursuant to this section,
agencies shall comply with the Executive memorandum of April 29,
1994, "Government-to-Government Relations with Native American
Tribal Governments" (25 U.S.C. § 450 note).
(b) Within 1 year of the effective date of this order, the head
of each executive branch agency with statutory or administrative
responsibility for the management of Federal lands shall report to
the President, through the Assistant to the President for Domestic
Policy, on the implementation of this order. Such reports shall
address, among other things, (i) any changes necessary to
accommodate access to and ceremonial use of Indian sacred sites;
(ii) any changes necessary to avoid adversely affecting the
physical integrity of Indian sacred sites; and (iii) procedures
implemented or proposed to facilitate consultation with appropriate
Indian tribes and religious leaders and the expeditious resolution
of disputes relating to agency action on Federal lands that may
adversely affect access to, ceremonial use of, or the physical
integrity of sacred sites.
Sec. 3. Nothing in this order shall be construed to require a
taking of vested property interests. Nor shall this order be
construed to impair enforceable rights to use of Federal lands that
have been granted to third parties through final agency action.
For purposes of this order, "agency action" has the same meaning
as in the Administrative Procedure Act (5 U.S.C. § 551(13)).
Sec. 4. This order is intended only to improve the internal
management of the executive branch and is not intended to, nor does
it, create any right, benefit, or trust responsibility, substantive
or procedural, enforceable at law or equity by any party against
the United States, its agencies, officers, or any person.

William J. Clinton.
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 1996a, 11701 of this
title; title 16 sections 410pp-5, 410pp-6, 410aaa-75, 460uu-47,
460jjj-l, 470ii, 543f; title 20 sections 4424, 7902.
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42 U.S.C.

§ 1996a.

Traditional Indian religious use of peyote

(a) Congressional findings and declarations
The Congress finds and declares that —
(1) for many Indian people, the traditional ceremonial use of
the peyote cactus as a religious sacrament has for centuries been
integral to a way of life, and significant in perpetuating Indian
tribes and cultures;
(2) since 1965, this ceremonial use of peyote by Indians has
been protected by Federal regulation;
(3) while at least 28 States have enacted laws which are
similar to, or are in conformance with, the Federal regulation
which protects the ceremonial use of peyote by Indian religious
practitioners, 22 States have not done so, and this lack of
uniformity has created hardship for Indian people who participate
in such religious ceremonies;
(4) the Supreme Court of the United States, in the case of
Employment Division v. Smith, 494 U.S. 872 (1990), held that the
First Amendment does not protect Indian practitioners who use
peyote in Indian religious ceremonies, and also raised
uncertainty whether this religious practice would be protected
under the compelling State interest standard; and
(5) the lack of adequate and clear legal protection for the
religious use of peyote by Indians may serve to stigmatize and
marginalize Indian tribes and cultures, and increase the risk
that they will be exposed to discriminatory treatment.
(b) Use, possession, or transportation of peyote
(1) Notwithstanding any other provision of law, the use,
possession, or transportation of peyote by an Indian for bona fide
traditional ceremonial purposes in connection with the practice of
a traditional Indian religion is lawful, and shall not be
prohibited by the United States or any State. No Indian shall be
penalized or discriminated against on the basis of such use,
possession or transportation, including, but not limited to, denial
of otherwise applicable benefits under public assistance programs.
(2) This section does not prohibit such reasonable regulation and
registration by the Drug Enforcement Administration of those
persons who cultivate, harvest, or distribute peyote as may be
consistent with the purposes of this section and section 1996 of
this title.
(3) This
of section
Annotated,
provisions
peyote.

section does not prohibit application of the provisions
481.111(a) of Vernon's Texas Health and Safety Code
in effect on October 6, 1994, insofar as those
pertain to the cultivation, harvest, and distribution of

(4) Nothing in this section shall prohibit any Federal department
or agency, in carrying out its statutory responsibilities and
functions, from promulgating regulations establishing reasonable
limitations on the use or ingestion of peyote prior to or during

the performance of duties by sworn law enforcement officers or
personnel directly involved in public transportation or any other
safety-sensitive positions where the performance of such duties may
be adversely affected by such use or ingestion. Such regulations
shall be adopted only after consultation with representatives of
traditional Indian religions for which the sacramental use of
peyote is integral to their practice. Any regulation promulgated
pursuant to this section shall be subject to the balancing test set
forth in section 3 of the Religious Freedom Restoration Act (Public
Law 103-141; 42 U.S.C. § 2000bb-l).
(5) This section shall not be construed as requiring prison
authorities to permit, nor shall it be construed to prohibit prison
authorities from permitting, access to peyote by Indians while
incarcerated within Federal or State prison facilities.
(6) Subject to the provisions of the Religious
Restoration Act (Public Law 103-141; 42 U.S.C. §
(42 U.S.C. § 2000bb et seq.), this section shall
be construed to prohibit States from enacting or
traffic safety laws or regulations.

Freedom
2000bb-l)
not
enforcing reasonable

(7) Subject to the provisions of the Religious Freedom
Restoration Act (Public Law 103-141; 42 U.S.C. § 2000bb-l), this
section does not prohibit the Secretary of Defense from
promulgating regulations establishing reasonable limitations on the
use, possession, transportation, or distribution of peyote to
promote military readiness, safety, or compliance with
international law or laws of other countries. Such regulations
shall be adopted only after consultation with representatives of
traditional Indian religions for which the sacramental use of
peyote is integral to their practice.
(c) Definitions
For purposes of this section —
(1) the term "Indian" means a member of an Indian tribe;
(2) the term "Indian tribe" means any tribe, band, nation,
pueblo, or other organized group or community of Indians,
including any Alaska Native village (as defined in, or
established pursuant to, the Alaska Native Claims Settlement Act
(43 U.S.C. § 1601 et seq.)), which is recognized as eligible for
the special programs and services provided by the United States
to Indians because of their status as Indians;
(3) the term "Indian religion" means any religion —
(A) which is practiced by Indians, and
(B) the origin and interpretation of which is from within a
traditional Indian culture or community; and
(4) the term "State" means any State of the United States,
and any political subdivision thereof.
(d) Protection of rights of Indians and Indian tribes
Nothing in this section shall be construed as abrogating,

diminishing, or otherwise affecting (1) the inherent rights of any Indian tribe;
(2) the rights, express or implicit, of any Indian tribe which
exist under treaties, Executive orders, and laws of the United
States;
(3) the inherent right of Indians to practice their religions;
and
(4) the right of Indians to practice their religions under any
Federal or State law.
(Pub.L. 95-341, Sec. 3, as added Pub.L. 103-344, Sec. 2, Oct. 6,
1994, 108 Stat. 3125.)
REFERENCES IN TEXT
The Religious Freedom Restoration Act, referred to in subsec.
(b)(6), (7), probably means the Religious Freedom Restoration Act
of 1993, Pub.L. 103-141, Nov. 16, 1993, 107 Stat. 1488, which is
classified principally to chapter 21B (Sec. 2000bb et seq.) of this
title. For complete classification of this Act to the Code, see
Short Title note set out under section 2000bb of this title and
Tables.
The Alaska Native Claims Settlement Act, referred to in subsec.
(c)(2), is Pub.L. 92-203, Dec. 18, 1971, 85 Stat. 688, as amended,
which is classified generally to chapter 33 (Sec. 1601 et seq.) of
Title 43, Public Lands. For complete classification of this Act to
the Code, see Short Title note set out under section 1601 of Title
43 and Tables.
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Congressional findings and declaration of purposes

(a) Findings
The Congress finds that —
(1) the framers of the Constitution, recognizing free exercise
of religion as an unalienable right, secured its protection in
the First Amendment to the Constitution;
(2) laws "neutral" toward religion may burden religious
exercise as surely as laws intended to interfere with religious
exercise;
(3) governments should not substantially burden religious
exercise without compelling justification;
(4) in Employment Division v. Smith, 494 U.S. 872 (1990) the
Supreme Court virtually eliminated the requirement that the
government justify burdens on religious exercise imposed by laws
neutral toward religion; and
(5) the compelling interest test as set forth in prior Federal
court rulings is a workable test for striking sensible balances
between religious liberty and competing prior governmental
interests.
(b) Purposes
The purposes of this chapter are —
(1) to restore the compelling interest test as set forth in
Sherbert v. Verner, 374 U.S. 398 (1963) and Wisconsin v. Yoder,
406 U.S. 205 (1972) and to guarantee its application in all cases
where free exercise of religion is substantially burdened; and
(2) to provide a claim or defense to persons whose religious
exercise is substantially burdened by government.
(Pub.L. 103-141, Sec. 2, Nov. 16, 1993, 107 Stat. 1488.)
REFERENCES IN TEXT
This chapter, referred to in subsec. (b), was in the original
"this Act", meaning Pub.L. 103-141, Nov. 16, 1993, 107 Stat.
1488, which is classified principally to this chapter. For
complete classification of this Act to the Code, see Short Title
note below and Tables.
SHORT TITLE

Section 1 of Pub.L. 103-141 provided that: "This Act (enacting
this chapter and amending section 1988 of this title and section
504 of Title 5, Government Organization and Employees) may be cited
as the 'Religious Freedom Restoration Act of 19931."
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Free e x e r c i s e of r e l i g i o n p r o t e c t e d

(a) In general
Government shall not substantially burden a person's exercise of
religion even if the burden results from a rule of general
applicability, except as provided in subsection (b) of this
section.
(b) Exception
Government may substantially burden a person's exercise of
religion only if it demonstrates that application of the burden to
the person —
(1) is in furtherance of a compelling governmental interest;
and
(2) is the least restrictive means of furthering that
compelling governmental interest.
(c) Judicial relief
A person whose religious exercise has been burdened in violation
of this section may assert that violation as a claim or defense in
a judicial proceeding and obtain appropriate relief against a
government. Standing to assert a claim or defense under this
section shall be governed by the general rules of standing under
article III of the Constitution.
(Pub.L. 103-141, Sec. 3, Nov. 16, 1993, 107 Stat. 1488.)
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 1996a of this title.
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Definitions

As used in this chapter —
(1) the term "government" includes a branch, department, agency,
instrumentality, and official (or other person acting under color of law)
of the United States, or of a covered entity;
(2) the term "covered entity" means the District of Columbia, the
Commonwealth of Puerto Rico, and each territory and possession of the
United States;
(3) the term "demonstrates" means meets the burdens of going forward
with the evidence and of persuasion; and
(4) the term "exercise of religion" means religious exercise, as
defined in section 2000cc-5 of this title.
(Pub.L. 103-141, Sec. 5, Nov. 16, 1993, 107 Stat. 1489; Pub.L. 106-274,
Sec. 7(a), Sept. 22, 2000, 114 Stat. 806.)
AMENDMENTS
2000 - Par. (1). Pub.L. 106-274, Sec. 7(a)(1), substituted "or
of a covered entity" for "a State, or a subdivision of a State".
Par. (2). Pub.L. 106-274, Sec. 7(a)(2), substituted "term Covered
entity1 means" for "term sStatef includes".
Par. (4). Pub.L. 106-274, Sec. 7(a)(3), substituted "religious
exercise, as defined in section 2000cc-5 of this title" for "the exercise
of religion under the First Amendment to the Constitution".
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§ 2000bb-3.

Applicability

(a) In general
This chapter applies to all Federal law, and the implementation
of that law, whether statutory or otherwise, and whether adopted
before or after November 16, 1993.
(b) Rule of construction
Federal statutory law adopted after November 16, 1993, is subject to
this chapter unless such law explicitly excludes such application by
reference to this chapter.
(c) Religious belief unaffected
Nothing in this chapter shall be construed to authorize any government
to burden any religious belief.
(Pub.L. 103-141, Sec. 6, Nov. 16, 1993, 107 Stat. 1489; Pub.L. 106-274,
Sec. 7(b), Sept. 22, 2000, 114 Stat. 806.)
AMENDMENTS
2000 - Subsec. (a). Pub.L. 106-274 struck out "and State"
after "Federal".

42 U.S.C. § 2000bb-4.

Establishment clause unaffected

Nothing in this chapter shall be construed to affect, interpret,
or in any way address that portion of the First Amendment
prohibiting laws respecting the establishment of religion (referred
to in this section as the "Establishment Clause"). Granting
government funding, benefits, or exemptions, to the extent
permissible under the Establishment Clause, shall not constitute a
violation of this chapter. As used in this section, the term
"granting", used with respect to government funding, benefits, or
exemptions, does not include the denial of government funding,
benefits, or exemptions.
(Pub.L. 103-141, Sec. 7, Nov. 16, 1993, 107 Stat. 1489.)

